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511, Inthis Part, we explore the interaction between family violence and

decision-making under the FL Act?*” as well as the protection offered by
that Act to parents and children who are experiencing or have experienced
domestic violence.

51.2.  Relevantly for the purposes of this Report, the FL Act deals with four key
aspects of family relationships:

responsibility for, and care of, children;

resolving disputes through family dispute resolution and family
counselling;

ending marriages (by divorce or annulment); and

resolution of property disputes between parties to a marriage.

51.3.  Inthis Part we consider how family violence impacts on the provisions
dealing with these matters.

51.4. The FL Act also contains provisions which deal specifically with family
violence and child abuse, including provisions empowering courts to make
orders or injunctions for the protection of victims of such violence or abuse.
We examine these provisions in the following Chapter.

237 Unless otherwise specified, references to legislation in this Chapter are to sections of the Family Law Act 1975 (Cth).
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Scope and constitutional basis of the Family Law Act

5.2.1.
52.2.

5.2.3.

5.24.

The Commonwealth Parliament’s power to legislate in relation to family law
matters derives largely from a combination of heads of legislative power
conferred by s 51 of the Constitution, and the power conferred by s 122 to
make laws for the government of the Territories. In respect of certain family
law-related matters, the Commonwealth’s capacity to legislate derives from
the referral of relevant powers by the States (other than Western Australia),
pursuant to s 51(xxxvii) of the Constitution.

The Commonwealth has power to make laws with respect to marriage

(s 51(xxi)) and ‘divorce and matrimonial causes; and in relation thereto,
parental rights and the custody and guardianship of infants’ (s 51(xxii)).

The Commonwealth also has power to make laws with respect to custody,
guardianship, and maintenance of, and access to, ex-nuptial children
(including the children of de facto couples).?*® The Commonwealth does not
have power to make laws about the ‘welfare’ of children more generally.?%°

The FL Act covers certain areas of Australian law comprehensively, including
‘matrimonial causes’ and certain orders in relation to children. As a result, a
number of legal mechanisms of relevance to victims of domestic violence are
governed by the FL Act, including applications for divorces and orders about
the people with whom children are to live and spend time.

Matrimonial causes®° are dealt with exclusively in the FL Act. Similarly, the
FL Act deals exclusively with proceedings relating to children of the kind with
which Part VIl of that Act is concerned (except in Western Australia). The FL
Act also lists exhaustively the courts in which matrimonial causes and
proceedings under Part VIl of the Act can be instituted (ss 39 and 41).

238 See the Commonwealth Powers (Family Law - Children) Acts of New South Wales, Victoria, Tasmania, and Queensland (the
Referring Acts).

239 See s 3(2) of the Referring Acts.

240 ‘Matrimonial cause’ is defined in s 4(1), and includes proceedings for a divorce or annulment of a marriage. Matrimonial causes
are expressly defined not to include proceedings under prescribed laws of a State or Territory (s 4(1)(e)). Effectively, this means that
an application by a person for a violence protection order against their spouse, under State or Territory law, will not be a ‘matrimonial

cause’.
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5.2.5.  The provisions of the FLL Act dealing with ‘matrimonial causes’ apply, by
definition, only to married couples. The provisions of the FL Act concerned
with orders in relation to children apply in respect of all children, regardless
of whether their parents are or have been married.?*!

5.2.6. Part VIl of the FL Act applies where a child’s parents are or were in a same-
sex relationship or a heterosexual de facto relationship. Currently, the FL Act
does not apply to de facto partners who do not have children — their post-
separation financial arrangements are governed by State and Territory laws.
On 10 November 2008, the Commonwealth Parliament passed a Bill which
extends the FL Act so as to allow de facto couples to access the various
mechanisms under the FL Act for determining interests in property and
spousal maintenance after separation.#

Western Australia

5.2.7. Western Australia has not referred power to the Commonwealth Parliament
to legislate with respect to ex-nuptial children. That State has its own family
law legislation which applies to ex-nuptial children and de facto partners.

A separate court — the Family Court of Western Australia — exercises
jurisdiction under the FL Act and under Western Australian law.

5.2.8. Inpractical terms, ‘children of a marriage’ are still covered by the FL Act in
Western Australia, and all other children are covered by the Family Court Act
1997 (WA). Generally, when the Commonwealth Parliament amends the FL
Act, the Western Australian Parliament amends its legislation so as to mirror
the FL Act.

Courts
529 The FL Act establishes the Family Court of Australia (the Family Court) (s 21).

5.210.  In addition to the Family Court, the following courts exercise jurisdiction
under the FL Act (see ss 39-41, Subdivision C of Part VII):243

— the Federal Magistrates’ Court of Australia;
—  the Family Court of Western Australig;
— the Supreme Court of the Northern Territory; and

— State and Territory courts of summary jurisdiction.?**

241 Except ex-nuptial children in Western Australia (see 2.4.14 ff)
242 Family Law Amendment (De Facto Financial Matters and Other Measures) Bill 2008 (Cth).
243 The scope of the jurisdiction conferred on each of these courts varies: see further ss 39-41.

244 Courts of summary jurisdiction in each State are invested with federal jurisdiction in relation to matters arising under Part VIl (s
69J). A ‘court of summary jurisdiction’ is defined in the Acts Interpretation Act 1907 to mean ‘any justice or justices of the peace or
other magistrate of the Commonwealth or part of the Commonwealth, or of a State or part of a State ... sitting as a court (other than
the Federal Magistrate’s Court) for the making of summary orders or the summary punishment of offences under the law of the
Commonwealth or part of the Commonwealth or under the law of the State ... or by virtue of his or their commission or commissions
... (s 26(d)).



Recent reforms

5.211. The FL Act has been amended extensively since it commenced. The most
significant recent changes were made by the Family Law Amendment
(Shared Parental Responsibility) Act 2006 (the 2006 amendments), which
came into effect on 1 July 2006. Those changes included the way in which
the FL Act deals with family violence. Perhaps most relevantly for present
purposes, the 2006 amendments introduced a greater emphasis on out-of-
court resolution of family law disputes, and significantly altered the way in
which courts are required to approach the making of orders in respect of
children. These changes are discussed in more detail below.

Definitions relevant to family violence

5.212. The FL Act distinguishes between the ‘abuse’ of a child and family violence,
although there is potential for the same conduct in relation to a child to constitute
both family violence and abuse of a child.

‘Abuse’ of a child

5.213. Section 4(1) defines ‘abuse’, in relation to a child, to mean:

(@ anassault, including a sexual assault, of the child which is an offence
under a law, written or unwritten, in force in the State or Territory in
which the act constituting the assault occurs; or

(b) a person involving the child in a sexual activity with that person or
another person in which the child is used, directly or indirectly, as a
sexual object by the first-mentioned person or the other person, and
where there is unequal power in the relationship between the child and
the first-mentioned person.

5.214. Anassault on a child which is an offence under State or Territory law, or
sexual activity involving a child, may also fall within the definition of ‘family
violence’ (see below).

‘Family violence’
5.2.15. Section 4(1) defines ‘family violence’ to mean:

conduct, whether actual or threatened, by a person towards, or towards the
property of, a member of the person’s family that causes that or any other
member of the person’s family reasonably to fear for, or reasonably to be
apprehensive about, his or her personal wellbeing or safety.

Note: A person reasonably fears for, or reasonably is apprehensive about,
his or her personal wellbeing or safety in particular circumstances if
a reasonable person in those circumstances would fear for, or be
apprehensive about, his or her personal wellbeing or safety.
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5.216. A central element of the FL definition of family violence is the concept of
‘reasonableness’, introduced as part of the 2006 reforms.?*® In order to
constitute “family violence’, conduct must be such as to cause a person
reasonably to fear for or be apprehensive about his or her personal wellbeing
or safety. As indicated in the note to the definition, fear or apprehension
about one’s personal wellbeing or safety is only ‘reasonable’ if, in particular
circumstances, a reasonable person in those circumstances would
experience fear or apprehension. There is room within this concept of
‘reasonableness’ to take into account the particular circumstances of a
relationship and the meaning that certain actions may have in that context.?4

5.2.17.  Whether or not a person’s conduct constitutes ‘family violence’ depends, in
part, on the relationship between that person and those who are affected by
the conduct. For the purposes of the definition of ‘family violence’, s 4(1AB)
defines ‘'member of the family’ as follows:

a person (the first person) is a member of the family of another person
(the second person) if:

(d) the first person is or has been married to, or in a de facto
relationship with, the second person; or

(e) thefirst person is or has been a relative of the second person ... ; or

(f) anorder under [the FL Act] described in subparagraph (i) or (ii) is or
was (at any time) in force:

(i) a parenting order (other than a child maintenance
order) that relates to a child who is either the first
person or the second person and that is in favour
of the other of those persons;

(i) an order providing for the first person or the
second person to have custody or guardianship
of, or aright of access to, the other of those
persons; or

(@ anorder under a law of a State or Territory described in
subparagraph (i) or (ii) is or was (at any time) in force:

(i) an order determining that the first person or the
second person is or was to live with the other of
those persons, or is or was to have custody or
guardianship of the other of those persons;

(i) an order providing for contact between the first
person and the second person, or for the first
person or the second person to have a right of
access to the other of those persons; or

245 See Family Law Amendment (Shared Parental Responsibility) Act 2005, Schedule 1.
246 See further Fehlberg and Behrens, Australian Family Law, op cit, pp 215-16.



(h) the first person ordinarily or regularly resides or resided with the
second person, or with another member of the family of the second
person; or

(i thefirst personis or has been a member of the family of a child of
the second person.

5.218. A ‘relative’ in this context is (s 4(1AC)):

(@) afather, mother, grandfather, grandmother, step-father or step-
mother of the person; or

(b) ason, daughter, grandson, grand-daughter, step-son or step-
daughter of the person; or

c) abrother, sister, half-brother, half-sister, step-brother or step-sister
of the person; or

d) anuncle or aunt of the person; or

a nephew or niece of the person; or

—_ o~ =
—
= @

a cousin of the person; or

(g) ifthe person is or was married—in addition to paragraphs (a) to (f), a
person who is or was a relative, of the kind described in any of
those paragraphs, of the person’s spouse; or

(h) if the person is or was in a de facto relationship with another
person—in addition to paragraphs (a) to (f), a person who would
be a relative of a kind described in any of those paragraphs if the
persons in that de facto relationship were or had been married to
each other.

5.219. The term ‘family violence’ is thus wide enough to encompass conduct that is
not criminal, and conduct involving people who do not cohabit or form a core
domestic unit. However, the definition is narrower in some respects than
equivalent terms used in some State and Territory legislation.2*

‘Family violence orders’

5.2.20. The FL Act contains provisions dealing with the relationship between orders
made under that Act and ‘family violence orders’ made under other legislation.
In the FL Act, ‘family violence order’ means an order (including an interim
order) made under a prescribed law of a State or Territory to protect a person
from family violence (s 4(1)). For a list of prescribed laws and the orders that
can be made under them, see Appendix A to this Part.

247 See, for example, the Family Violence Act 2004 (Tas), s 7 and the Family Violence Protection Act 2008 (Vic), s 5.
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FL Act Part VII: orders and arrangements with respect to children

5.2.21. Part VIl of the FL Act deals with children, and in particular the care and
support of children, whose parents have divorced or separated. As discussed
above, other than in Western Australia, the FL Act covers children regardless
of whether or not their parents have been married to each other.

5.2.22. Below we outline some of the key features of Part VIl that can be relevant to
families with some history of domestic violence, and particularly where
violence or the threat of violence is an ongoing feature of the relationship
between the parents.

Parenting plans

5.2.23. Under the FL Act, parents are encouraged to reach agreement about matters
concerning their children, having regard to the best interests of the children
(s 63B). One way of doing so is to make a parenting plan, which is a written
agreement that may deal with (s 63C):

(@) the person or persons with whom a child is to live;

)
(b) the time a child is to spend with another person or other persons;
(c) the allocation of parental responsibility for a child;
(

d) if 2 or more persons are to share parental responsibility for a child—
the form of consultations those persons are to have with one another
about decisions to be made in the exercise of that responsibility;

(e) the communication a child is to have with another person or
other persons;

(f)  maintenance of a child;

(@) the process to be used for resolving disputes about the terms or
operation of the plan;

(h) the process to be used for changing the plan to take account of the
changing needs or circumstances of the child or the parties to the plan;

(i any aspect of the care, welfare or development of the child or any
other aspect of parental responsibility for a child.

5.2.24. Importantly, parenting orders made by a court exercising jurisdiction under
Part VIl (discussed further below) are subject to the terms of subsequent
parenting plans (s 64D). Effectively, the FL Act allows parents to agree to
vary the terms of a court order without the need to return to court to seek
an amendment of the orders by consent, by making a parenting plan.



In ‘exceptional circumstances’, a court can include in a parenting order a
provision that the parenting order, or a specified provision of the parenting
order, may only be varied by a subsequent order of the court (and not by a
parenting plan) (s 64D(2)). ‘Exceptional circumstances’ include (s 64D(3)):

(@ circumstances that give rise to a need to protect the child from
physical or psychological harm from being subjected to, or exposed
to, abuse, neglect or family violence;

(b) the existence of substantial evidence that one of the child’s parents
is likely to seek to use coercion or duress to gain the agreement of
the other parent to a parenting plan.

From our research, it appears that this power has not been widely used since
it was introduced in 2006, even in cases where domestic violence has been
a significant issue.?®

[t is important to recognise that, in cases of family violence, parents may not
approach the making of a parenting plan from positions of equal bargaining
power. Parenting plans are a flexible mechanism allowing parents to agree
between themselves how to care for their children after separation. Parenting
plans also allow parents who have obtained court orders under Part VIl to
respond to changes in their circumstances by making a parenting plan,
rather than returning to court. However, entering into a parenting plan with

a perpetrator of family violence may be problematic. Parties may not have
equal bargaining power in the process of making a parenting plan. There
may be pressure on one party to agree to arrangements that do not meet the
party’s needs or that are unsafe for some of the people involved (including
children and other family members).?+

The FL Act stipulates that an agreement is not a parenting plan for the
purposes of the Act ‘unless it is made free from any threat, duress or
coercion’ (s 63C(1A)). If a party were able to demonstrate to the satisfaction
of a court that, because of family violence, they agreed to the terms of a
parenting plan under threat, duress or coercion, the court should not regard
the agreement as a parenting plan. This is particularly relevant if a court is
being asked to make orders under Part VIl and would otherwise have been
obliged to have regard to the terms of the purported parenting plan (s 65DAB).

248 For an example of a case in which ‘exceptional circumstances’ were found to exist, see James & Mae [2007] FamCA 99 (20
February 2007). In contrast, for an example of a court’s refusal to make an order under s 64D(2), see Fennessy & Gregorian (formerly
Sanchez) [2007] FamCA 1574 (19 December 2007). In this case, Collier J held that despite the submission by the mother that she
was likely to be harassed in future by the father, the mother had demonstrated sufficient fortitude as to be able to resist pressure to
make a parenting plan altering the terms of the court’s order. Further, the court noted that if she were threatened into making such a
parenting plan, the mother would have ‘very real prospects’ of having the agreement set aside.

249 For a discussion of the difficulties experienced by victims of family violence in informal dispute-resolution processes, and
particularly the power imbalances between victims and perpetrators of violence, see Domestic Violence and Incest Resource
Centre, Behind Closed Doors: Family Dispute Resolution and Family Violence (Discussion Paper No 6, 2007, Melbourne); Australian
Domestic & Family Violence Clearinghouse, Family Law Act Reform: the potential for screening and risk assessment for family
violence (Issues Paper 12, 2007, Sydney).
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Parenting orders generally

The best interests of a child

5.2.29.

5.2.30.

5.2.31.

The best interests of a child are the paramount consideration when a court
makes a parenting order (s 60CA). Section 60CC directs a court as to the
factors it is to consider when determining what is in a child’s best interests.
The primary considerations are (s 60CC(2)):

(@) the benefit to the child of having a meaningful relationship with both
of the child’s parents; and

(b) the need to protect the child from physical or psychological harm
from being subjected to, or exposed to, abuse, neglect or family
violence.

Additional considerations include (s 60CC(3)):

) () the attitude to the child, and to the responsibilities of
parenthood, demonstrated by each of the child’s parents;

(j) any family violence involving the child or a member of the
child’s family;

(k) any family violence order that applies to the child or a
member of the child’s family, if:

(i) the order is a final order; or

(i) the making of the order was contested by a person;

Another significant ‘additional consideration’ in the context of family violence
is ‘the willingness and ability of each of the child’s parents to facilitate, and
encourage, a close and continuing relationship between the child and the
other parent...” (s 60CC(3)(c)). These ‘friendly parent’ criteria have been the
subject of extensive criticism by researchers and domestic violence victims’
advocates,?° on the basis that they discourage women from making
allegations of violence in family law proceedings for fear of being (a)
disbelieved by a court and (b) cast as an ‘unfriendly parent’ in disputes
about shared parental responsibility and time with children. These issues
are discussed in further detail in Part 6.

250 See R Kaspiew, ‘Empirical Insights into Parental Attitudes and Children’s Interests in Family Court Litigation’ (2007) 29 Sydney
Law Review 131. For a critique of friendly parent criteria in United States jurisdictions, see M Dore, ‘The Friendly Parent Concept:
A Flawed Factor for Child Custody’ (2004) 6 Loyola Journal of Public Interest Law 41.



5.2.32. In asimilar vein, the court must consider (s 60CC(4)):

... the extent to which each of the child’s parents has fulfilled, or failed to fulfil,
his or her responsibilities as a parent and, in particular, the extent to which
each of the child’s parents:

(b) has facilitated, or failed to facilitate, the other parent:

(i) participating in making decisions about major long-term issues in
relation to the child; and

(i) spending time with the child; and

(i) communicating with the child ...
Parenting orders in cases involving family violence

5.2.33. Although courts are clearly directed to give paramount consideration to the
interests of the children who are the subject of a parenting order, there is
scope for courts to consider the impact of parenting arrangements on
parents, and other significant people who are involved in the children’s lives.
In cases in which family violence is an issue, courts are required to consider
the impact of a proposed order on people other than the child — for example,
on other members of the child’s family. Under s 60CG(1), a court is required
to ensure that, ‘to the extent that it is possible to do so consistently with the
child’s best interests being the paramount consideration’, the order:"

(@) is consistent with any family violence order; and

(b) does not expose a person to an unacceptable risk of family
violence.

5.2.34. (As noted in paragraph 5.2.20, in the FL Act a ‘family violence order’ is an
order made under a prescribed State or Territory law).

5.2.35. The court may include terms in the order to protect the safety of the people
affected by the order (s 60CG(2)).?%?

251 This section does not preclude a court from making an order under Part VIl that is inconsistent with a family violence order
where it is considered to be in the best interests of a child to do so. The relationship between parenting orders and such State/
Territory orders is discussed in more detail in Part 6.

252 Orders or injunctions for the personal protection of a child or another person affected by a parenting order may also be available
under s 68B.
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Common types of parenting orders
Orders about parental responsibility

5.2.36. ‘Parental responsibility’ means all the duties, powers, responsibilities and
authority which, by law, parents have in relation to children (s 61B). In the
absence of any court order to the contrary, each parent of a child who is
under 18 has parental responsibility for that child (s 61C). Parents may
exercise that responsibility independently or jointly.?°® Whether parents are
married, live together, live with a child or are separated, they each continue to
have parental responsibility in respect of their children and can exercise that
responsibility independently of each other, unless and until a court makes an
order changing the way in which responsibility is allocated. Similarly, if a child
no longer lives with his or her parents, but is cared for by another person, the
parents would still have parental responsibility for the child unless a court
orders otherwise.

5.2.37. A court exercising jurisdiction under Part VIl of the FL. Act may be asked to
make an order about parental responsibility for a child, effectively departing
from the general rule described above. An order about parental responsibility
has significant implications, including for orders about with whom the child
spends time. Importantly, however, orders about parental responsibility are
distinct from orders about where a child lives and with whom the child
spends time — it is possible (albeit unusual) for a parent to have parental
responsibility in relation to a child but not to spend time with that child, or
for a child to spend time with a parent who does not exercise parental
responsibility for them.

5.2.38. The 2006 amendments to the FL Act introduced a presumption that it is in
the best interests of the child for the child’s parents to have equal shared
parental responsibility for the child (s 61DA(4)). However, by virtue of s
61DA(2), the presumption does not apply:

if there are reasonable grounds to believe that a parent of the child (or a
person who lives with a parent of the child) has engaged in:

(@) abuse of the child or another child who, at the time, was a member
of the parent’s family (or that other person’s family); or

(b) family violence.

5.2.39. The presumption in favour of equal shared parental responsibility operates
slightly differently in proceedings for an interim order. In interim proceedings,
a court may not have the opportunity to assess all the evidence on which the
parties intend to rely. In such cases, ‘the presumption applies unless the
court considers that it would not be appropriate in the circumstances for the
presumption to be applied ..." (s 61DA)(3)). This allows courts some scope not
to apply the presumption where there is some evidence of family violence,
but that evidence is yet to be tested.?®*

253 Goode v Goode (2007) 36 Fam LR 422, 434.
254 See Goode v Goode (2007) 36 Fam LR 422



5.2.40.

A parent of a child who has experienced domestic violence perpetrated by
the other parent may, therefore, seek an order to the effect that it would not
be in the best interests of the child for parental responsibility to be shared
equally between his or her parents. In interim proceedings, the applicant may
argue that the court should err on the side of caution and not apply the
presumption until their claims about family violence or child abuse can be
examined in full.

Consequences of shared parental responsibility

5.2.41.

5.2.42.

5.2.43.

If parents share parental responsibility for a child equally, they are required to
consult with each other when making decisions about ‘major long-term
issues’, and make such decisions jointly (s 65DAC). ‘Major long-term’ issues
are those about the care, welfare and development of the child of a long-term
nature, and include issues about (s 4(1)):

a

=

the child’s education (both current and future); and

o

the child’s religious and cultural upbringing; and
the child’s health; and

the child’s name; and

o O

o

changes to the child’s living arrangements that make it significantly
more difficult for the child to spend time with a parent.

Forming a relationship with a new partner will be a major long-term issue for
this purpose if ‘the relationship with the new partner involves the parent
moving to another area and the move will make it significantly more difficult
for the child to spend time with the other parent’ (see the definition in s 4(1)).

Clearly, an order for equal shared parental responsibility for their child would
make it extremely difficult, if not impossible, for parents to have no further
contact with each other after separation. This may be an issue in cases
involving domestic violence, particularly those featuring patterns of
controlling behaviour, if the victim of violence is obliged to continue

to interact with the perpetrator.

Orders about spending time with children

5.2.44.

5.2.45.

Decisions about parental responsibility are also significant because they
affect the way in which courts make orders about children spending time
with their parents.

If a court making a parenting order decides that parental responsibility for a
child will be shared equally between the parents, then the court must consider
whether it is in the best interests of the child, and reasonably practicable, for
the child to spend equal time with both parents (s 65DAA(1)(@) and (b)). If so,
then the court must consider making an order to that effect (s 65DAA(1)(C)).
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5.2.46. If the court does not order that the child is to spend equal time with both
parents, it must consider whether an order that the child spend ‘substantial
and significant’ time with both parents would be in the child’s best interests
and reasonably practicable (s 65DAA(2)).25°

5.2.47. How a court determines what is in a child’s ‘best interests’ is discussed
above. In addition to being in a child’s best interests, an order that the child
spend equal or substantial and significant time with both parents must be
‘reasonably practicable’. Reasonable practicability is assessed having regard
to the following factors (s 65DAA(5)):

(@ how far apart the parents live from each other; and

(b) the parents’ current and future capacity to implement an
arrangement for the child spending equal time, or substantial and
significant time, with each of the parents; and

(c) the parents’ current and future capacity to communicate with each
other and resolve difficulties that might arise in implementing an
arrangement of that kind; and

(d) theimpact that an arrangement of that kind would have on the
child; and

(e) such other matters as the court considers relevant.

5.2.48. In circumstances of high conflict, or where parents are not able to communicate
with each other (for example, because one parent is fearful of the other, or
parents’ interactions are characterised by violent behaviour) it may not be
‘reasonably practicable’ for a child to spend equal or substantial and
significant time with both parents, even if ideally it would be in the child’s
interests to do s0.2%¢

Special requirements in cases involving allegations of child abuse or
family violence

5.2.49. 1If, in an application for an order under Pt VII, a document is filed which
alleges family violence or abuse of a child by one of the parties to the
proceeding, or alleges that there is a risk of family violence or child abuse, s
60K requires the court hearing the application to:

— consider what interim or procedural orders (if any) should be made to
enable appropriate evidence about the allegation to be obtained as
expeditiously as possible, and to protect the child or any of the parties to
the proceedings;

— make such orders of that kind as the court considers appropriate; and

— deal with the issues raised by the allegation as expeditiously as
possible.

255 ‘Substantial and significant time’ is defined in s 65DAA(3) so as to include involvement in the child’s daily routine.

256 An order was made on this basis in Safford & Safford [2007] FMCAfam 878 (29 October 2007). Brown FM found that it would be
in a child’s interests to spend substantial and significant time with his father, but that arrangement was not ‘reasonably practicable’
because of the poor relationship between the parents.



5.2.50.

In particular, the court must consider:

— whether orders should be made under s 69ZW to obtain reports from
State and Territory agencies in relation to the allegations (s 68K(3)); and

— whether orders should be made, or an injunction granted, under s 68B
(s 68K(4)).

Family dispute resolution and family counselling

5.2.51.

5.2.52.

5.2.58.

The 2006 amendments to the FL Act introduced new threshold requirements
that must be satisfied before parties can commence proceedings for an
order under Part VIl in relation to children.

Family Dispute Resolution (FDR) is a cornerstone of the 2006 amendments to
the FL Act. FDR is defined as (s 10F):

a process (other than a judicial process):

(@) in which a family dispute resolution practitioner helps people affected,
or likely to be affected, by separation or divorce to resolve some or
all of their disputes with each other; and

(b) in which the practitioner is independent of all of the parties involved
in the process.

The FL Act envisages that, ideally, parties will participate in an FDR process
and may reach agreement on some or all of the issues in dispute, thus avoiding
or limiting the need for any judicial determination. Parties can confirm their
agreement in the form of a parenting plan, or seek court orders by consent.

FDR and orders under Part VIl

Requirement to provide a certificate from an FDR practitioner before an
application for a Part VII order is heard

5.2.54.
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A court must not hear an application for a Part VIl order in relation to a child

unless the applicant files in the court a certificate given to the applicant by a
family dispute resolution practitioner under s 60I(8) of the FL Act (s 60I(7)), or
one of the exceptions in s 60l applies.




5.2.55.

5.2.56.

FDR practitioners can give a number of different kinds of certificate under s
60I(8), according to the circumstances. An FDR practitioner can certify that:

— aperson did not attend FDR because the other party or parties refused
or failed to attend;

— aperson did not attend FDR because the practitioner considers that it
would not be appropriate to conduct FDR,;

— aperson attended FDR and all attendees made a genuine effort to
resolve the issue(s) between them;

— aperson attended FDR, but the person or another of the parties did not
make a genuine effort to resolve the issue or issues.?’

Effectively, s 60l requires most applicants for an order under Part VIl at least
to make contact with an FDR provider, and in some instances to attempt
FDR, before their application for an order under Part VIl can be heard.
However, there are exceptions (described below) in cases of family

violence and child abuse.

When is a certificate not required?

5.2.57.

There are several bases on which an applicant for a Part VIl order can be
exempted from the requirement to obtain a certificate from an FDR practitioner
(see s 60I(9)). In particular, the FL Act recognises that FDR is not an appropriate
method of resolving disputes where there has been family violence by one of
the parties, or in cases involving child abuse. Section 60I(7) does not apply if
the court is satisfied there are reasonable grounds to believe that (s 601(9)(b)):

(i) there has been abuse of the child by one of the parties to the
proceedings; or

(i) there would be a risk of abuse of the child if there were to be a
delay in applying for the order; or

(iiiy there has been family violence by one of the parties to the
proceedings; or

(iv) there is a risk of family violence by one of the parties to
the proceedings.

257 The Family Law Amendment (De Facto Financial Matters and Other Measures) Act 2008 introduces a new basis on which an
FDR practitioner can issue a certificate under s 60I(8). Under new s 60I1(8)(d), a practitioner will be able to certify that a person began
attending family dispute resolution with the practitioner and the other party or parties to the proceedings in relation to the issue or
issues that the order would deal with, but that the practitioner considers, having regard to the matters prescribed by the regulations,
that it would not be appropriate to continue the family dispute resolution.



5.2.58. Under s 601(9)(d), a certificate is not required if ‘the application is made in
circumstances of urgency’. Also, if one or more of the parties to the
proceedings is unable to participate effectively in family dispute resolution
(whether because of an incapacity of some kind, physical remoteness from
dispute resolution services or for some other reason), the parties will not be
required to obtain a certificate (s 601(9)(e)).

5.2.59. Alternatively, if an applicant makes contact with an FDR practitioner, but the
practitioner determines that it would not be appropriate to attempt FDR to
resolve the issues that would be the subject of the order, then the practitioner
can provide the parties with a certificate to that effect. Regulations made
under the FL Act prescribe matters that FDR practitioners may take into
account when determining whether it is appropriate to conduct FDR.
Regulation 62 of the Family Law Regulations 1984 provides that:

2 In determining whether family dispute resolution is appropriate,
the family dispute resolution practitioner must be satisfied that
consideration has been given to whether the ability of any party
to negotiate freely in the dispute is affected by any of the
following matters:

a history of family violence (if any) among the parties;

o &

the likely safety of the parties;

(o)

the equality of bargaining power among the parties;

2

the risk that a child may suffer abuse;

the emotional, psychological and physical health of the parties;

o

—~ e~ e~~~ =~

f) any other matter that the family dispute resolution practitioner
considers relevant to the proposed family dispute resolution.

5.2.60. FDR practitioners are required to assess parties before commencing FDR,
and to determine in advance whether FDR is appropriate in the
circumstances of the parties.?*®

Other uses of FDR certificates

5.2.61. Courts have the power under s 13C to order parties to proceedings under
the FL Act to attend family counselling, participate in FDR or attend another
course or service, even if the court is aware that the case involves domestic

violence or child abuse. A court can consider the type of certificate provided
by an FDR practitioner when considering whether to make an order under s 13C.

258 Family Law Regulations 1984, r 62.
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5.2.62.

Certificates issued by FDR providers may also be relevant when a court is
considering whether to award costs against a party (see s 117).

Screening and disclosure

5.2.63.

Clearly, the mechanisms in the FL Act designed to exempt families with a
history of domestic violence from the requirement to participate in FDR rely
substantially on at least one of the parties to a dispute acknowledging and
disclosing that family violence has occurred, or that they fear family violence.
Unless this fact is disclosed, a court will approach the application by applying
the general rule and requiring the applicant to produce a certificate from an
FDR practitioner. Similarly, FDR practitioners need to obtain accurate information
from the parties during initial assessment/screening processes in order to
make an informed decision about whether FDR is an appropriate way of
attempting to resolve their disputes.?®®

Divorce

Applications for a divorce order

5.2.64.

5.2.65.

5.2.66.

The sections of the FL Act dealing with divorce do not make special provision
for cases involving domestic violence. In general, the prerequisites for an
order for divorce are (s 48):

— that the marriage has broken down irretrievably; and

— the court is satisfied that the parties separated and thereafter lived
separately and apart for a continuous period of not less than 12 months
immediately preceding the date of the filing of the application for the
divorce order.2¢°

A court cannot make a divorce order if it is satisfied that there is a reasonable
likelihood of cohabitation being resumed (s 48(3)).

A consequence of the requirement that parties must have separated and
lived apart for at least 12 months before applying for a divorce order is that
divorce is not available quickly to a person who has left a violent marriage.
However, as outlined above, the FL Act allows courts to make a range of
orders for the personal protection of parties in a ‘matrimonial cause’ which
can assist in overcoming the short-term difficulties faced by victims of
domestic violence who have separated from their spouse but are not
eligible to apply for a divorce. Orders in relation to the division of marital
property are also available before a divorce is finalised.

259 See Family Law Regulations 1984, rr 62 and 64. The Attorney-General's Department has produced guidance material to assist
practitioners in ‘screening’ for family violence before, and during, FDR: Attorney-General’s Department, Framework for Screening,
Assessment and Referrals in the Family Relationships Centres and Family Relationships Advice Line (July 2008).

260 In some circumstances, it is possible to have lived separately and apart while still residing under one roof.



Short marriages

5.2.67. The FL Act imposes special requirements on people who apply for a divorce
within their first two years of marriage. If a couple has been married for less
than two years, the FL Act will generally prevent them from applying for a
divorce order unless they have ‘considered reconciliation” with the assistance
of a family counsellor or other nominated individual or organisation (s 44(1B)).
Parties are required to file a certificate to the effect that they have considered
reconciliation, signed by their counsellor or equivalent (s 44(1B)).

5.2.68. Courts have a power to dispense with this requirement if the court is satisfied
that ‘special circumstances’ exist which mean that an application for a
divorce order should proceed even though the parties have not obtained
assistance and considered reconciliation (s 44(1C)). The FL Act does not
provide guidance as to what may constitute ‘special circumstances’. We
have not identified any reported decisions of courts exercising jurisdiction
under the FL Act in which the meaning of the phrase ‘special circumstances’
in this context is considered.

Property and financial settlements

5.2.69. The FL Act provides a number of mechanisms for dividing property at the
end of a marriage.?®' Property settlement is a complex area of family law.
While recognising that the availability and adequacy of arrangements for the
division of property will impact upon parties’ ability to end their marriage, it is
beyond the scope of this Report to examine in detail the principles governing
the distribution of marital assets after divorce. Below we briefly describe
some aspects of property division which may be relevant to cases involving
family violence.

Binding financial agreements

5.2.70. Before parties marry, or during the course of their marriage, they can make a
financial agreement about (ss 90B and 90C):

(@ how, in the event of the breakdown of the marriage, all or any of the
property or financial resources of either or both of them at the time
when the agreement is made, or at a later time and before divorce,
is to be dealt with;

(b) the maintenance of either of them:
(i) during the marriage; or
(ii) after divorce; or

(i) both during the marriage and after divorce.

261 As noted above, property settlement between de facto couples is not currently within the scope of the FL Act.
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5.2.71.

5.2.72.

5.2.73.

Parties can also make a financial agreement after a divorce order is made (s 90D).

Financial agreements are only binding if they are signed by both parties
and each party has obtained independent legal advice before signing
the agreement (s 90G). A financial agreement can only be terminated by
agreement, or by its replacement with a new financial agreement (s 90J).

Courts have limited power to set aside a financial agreement when certified
as having been made after both parties have received independent legal
advice. In particular, the FL Act does not deal explicitly with situations in
which one party to a binding financial agreement was influenced by family
violence or other coercive behaviour to sign the agreement. Such a situation
may be addressed by s 90K(1)(e) which allows a court to set aside an
agreement, if, in respect of the making of a financial agreement, a party to
the agreement engaged in conduct that was ‘in all the circumstances,
unconscionable’. If an agreement is set aside, a court may make such
order(s) as it considers just and equitable for the purpose of preserving or
adjusting the rights of persons who were parties to that financial agreement
and any other interested persons (s 90K(3)).

Dividing marital property

5.2.74.

When determining how to divide marital property, courts are required by s
79(4) to take into account a range of financial and non-financial contributions
made by each party to the marriage. These include:

— thedirect and indirect financial contribution made by each party to the
property of the parties;

— non-financial contributions made by each party to the property of the
parties;

— the parties’ contribution to the welfare of the family (including
contributions made in the capacity of homemaker or parent);

— any child support obligations of the parties towards the children of the
marriage.



There is nothing in the FL Act which allows a court to take into account the
fact that a party to a marriage has experienced domestic violence, or that a
party to the marriage has been a perpetrator of domestic violence. However,
there is case law suggesting that, in some limited circumstances, one party’s
course of violent conduct during the marriage may be relevant to the
assessment of the value of the other party’s contributions.?%? Although the
application of this principle is very limited, it does allow courts to recognise
that a person’s contributions to a marriage may be made more onerous by
their prolonged experience of family violence.

262 See In the Marriage of Kennon (1997) 22 Fam LR 1.
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Protection orders and compliance mechanisms

5.31.  Courts exercising jurisdiction under the FL Act can make orders for the
personal protection of victims of domestic violence. The FL Act also
provides for sanctions when a person contravenes such an order.

Protection orders and injunctions

5.3.2.  Acourt may make orders or grant injunctions:

— for the personal protection of a child, a parent or a person who has
contact with a child under a Part VIl order (s 68B); or

— in proceedings between the parties to a marriage for an order or
injunction in circumstances arising out of the marital relationship (s 114).

5.3.3. The difference between an ‘order’ and an ‘injunction’ made under s 68B or s
114 is unclear.?® Briefly, the High Court has read ‘injunctions’ as including
both prohibitory and mandatory injunctions?®* — that is, injunctions that forbid
or prohibit certain action, and injunctions that compel a person to do
something. Given this inclusive interpretation of the word ‘injunction’, it is
difficult to identify the relevant difference between an ‘order’ that a person
do or refrain from doing something, and an injunction in the same terms.

5.3.4.  For convenience, and in particular to distinguish orders made under ss 68B
and 114 from those made under other provisions of the FL Act (for example,
a parenting order), in this section we refer only to ‘s 68B injunctions’ and ‘s
114 injunctions’.

263 See A Dickey, Family Law, (5th ed, Lawbook Co, 2007) 683-4.
264 Rv Bell; ex parte Lees (1980) 146 CLR 141.
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Who may apply?

5.3.5.

5.3.6.

5.3.7.

Section 69C(2) provides that an application for an injunction in relation to a
child under s 68B may be made by:

a parent of a child; 2%

the child himself or herself;

a grandparent of the child; or

any other person concerned with the care, welfare or development of
the child.

An application for an injunction under s 114 can only be made in proceedings
in respect of circumstances arising out of a marital relationship (s 114(1)).26¢

Currently, orders and injunctions are not available under the FL Act for the
personal protection of a member of a de facto couple, where there are no
children in the family.?¢”

Grounds

5.3.8.

In contrast to the State, Territory and New Zealand protection orders
legislation, the FL Act does not set out specific grounds which must be made
out by an applicant for a s 68B or s 114 injunction. An FL Act applicant does
not need to show, for example, that the person has reasonable grounds to
fear, and in fact fears, that another person will be physically violent towards
him or her. Rather, a court may grant ‘such injunctions as it considers
appropriate for the welfare of the child’ (s 68B(1)) and may do so ‘in any case
in which it appears to the court to be just or convenient to do so’ (s 68B(2)).
Likewise, under s 114, a court may make ‘such order or grant such injunction
as it considers proper with respect to the matter to which the proceedings relate’.

Content/effect of an injunction

5.3.9.

If proceedings are instituted in a court exercising jurisdiction under Part VIl of
the FL Act for an injunction in relation to a child, the court may grant such
injunction as it considers appropriate for the welfare of the child (s 68B).
These include:

(@ aninjunction for the personal protection of the child; or
(b) aninjunction for the personal protection of:
(i) a parent of the child; or
(i) a person with whom the child is to live under a parenting order; or

(i) a person with whom the child is to spend time under a parenting
order; or

265 In Western Australia, only if the parents of the child are or have been married to each other.
266 See also paragraph (e) of the definition of ‘matrimonial cause’ in s 4(1).

267 The Family Law Amendment (De Facto Financial Matters and Other Measures) Act 2008 will not change the scope of s 114, so
as to extend to members of de facto couples, nor does the Act make any new provision to enable members of a de facto couple to
obtain an order for their personal protection under the FL Act.



(iv) a person with whom the child is to communicate
under a parenting order; or

(v) a person who has parental responsibility for the child; or
(c) an injunction restraining a person from entering or remaining in:
(i) a place of residence, employment or education of the child; or

(i) a specified area that contains a place of a kind referred
to in subparagraph (i); or

(d) an injunction restraining a person from entering or remaining in:

(i) a place of residence, employment or education of a
person referred to in paragraph (b); or

(i) a specified area that contains a place of a kind referred
to in subparagraph (j).

5.310. Section 114 gives a court exercising jurisdiction in a matrimonial cause the
power to grant such injunctions as it considers proper with respect to the
matter to which the proceedings relate, including:

(@ aninjunction for the personal protection of a party to the marriage;

(b) an injunction restraining a party to the marriage from entering or
remaining in the matrimonial home or the premises in which the
other party to the marriage resides, or restraining a party to the
marriage from entering or remaining in a specified area, being an
area in which the matrimonial home is, or the premises in which the
other party to the marriage resides are, situated;

() aninjunction restraining a party to the marriage from entering the
place of work of the other party to the marriage;

c

an injunction for the protection of the marital relationship;

—

e) aninjunction in relation to the property of a party to the marriage; or

=

) aninjunction relating to the use or occupancy of the matrimonial home.

5.311. The effect of an injunction under s 68B or s 114 will vary between proceedings,
depending on the circumstances in each particular case. It is clear from the
terms of these provisions, however, that ss 68B and 114 are intended to give
courts exercising jurisdiction under the FL Act a wide discretion to make
orders ‘for the personal protection’ of parents and children.

5.312. The FL Act leaves it to the courts to determine the range of threats or harms
that can be addressed by an injunction for ‘personal protection'’. It is clear
that ‘personal protection’ is not limited to protection from physical threats,
but can include protection of a person’s mental health and wellbeing and
their ability to live free from unwanted interference and harassment.28

268 See In the Marriage of Kemsley [1984] FLC 91-567 at 75, 590.
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The reported decisions of courts exercising jurisdiction under the FL

Act suggest that ss 68B and 114 injunctions do tend to restrict physical
encounters between the protected person and the person to whom the
injunction is directed, including restrictions on a person’s movements, their
presence in specified locations (e.g. a family home or children’s school) and
communication between the parties (e.g. telephone calls, letters, emails etc).

Inclusion of children

5.3.13.

5.3.14.

5.3.15.

Section 68B allows a court to make such orders or grant such injunction as it
considers appropriate for the welfare of the child who is the subject of
proceedings. An injunction can be made under that section for the personal
protection of a child, but also for the personal protection of other people who
are connected to the child — e.g. a person with whom the child is to spend
time or communicate under the terms of a Part VIl order (s 68B(1)(b)).

If, in the context of an application for an order under Part VIl in relation to a
child (other than an application under s 68B for an injunction for the child’s
protection), there are allegations that there has been, or is at risk of, family
violence or abuse of the child, then the court hearing the application is
obliged to consider making an injunction under s 68B (s 60K(4)).

Section 114 gives courts a broad power ‘to make such order or grant such
injunction as it considers proper with respect to the matter to which the
proceedings relate’.2%®

Related orders/measures

5.3.16.

Injunctions under s 68B may intersect with, or operate in parallel to, other
orders made under Part VII, particularly in relation to contact between parents
and children under a parenting order. For instance, it is possible to include
terms in parenting orders regulating the way in which parents have contact
with children and with each other, and restraining parents from engaging in
certain behaviour (e.g. restraining parents from using corporal punishment,
or from denigrating the other parent in the presence of a child).

269 It would appear that injunctions under s 114 can also relate to children. The definition of ‘orders under this Act affecting children’
in s 4(1) and paragraph (b) of the definition of ‘order under this Act’ in s 112AA clearly contemplate that an injunction under s 114
could be made for the personal protection of a child.



Interaction between s 68B and s 114 and State and Territory ‘family
violence orders’

5.3.17.

Section 114AB(1) makes it clear that ss 68B and 114 are not intended to
exclude or limit the operation of prescribed State and Territory laws dealing
with domestic violence, personal protection orders, etc. that are capable of
operating concurrently with those sections. However, s 114AB(2) prevents a
person who has taken proceedings under such a State or Territory law from
taking proceedings under s 68B or 114 in respect of the same matter, subject
to limited exceptions. Section 114AB(2) would thus generally prevent an applicant
from seeking a protection order in similar terms under State or Territory law
and the FL Act, where the orders would operate at the same time.

Geographical coverage of orders

5.3.18.

An injunction made under the FL Act is enforceable throughout Australia, in
accordance with its terms. For example, if an injunction under s 68 prohibits
a person from coming within a 100m radius of a child or the child’s mother,
that injunction will be effective if the child and mother relocate, either permanently
or temporarily, to another State or Territory.

Breach of injunctions and penalties for breach

5.3.19.

Division 13A of the FL Act deals with the consequences of a person’s failure
to comply with orders affecting children. Those orders include injunctions
granted under ss 68B. They also include injunctions granted under s 114, but
only in so far as the injunction is for the protection of a child (see s 7TONAA
and the definition of ‘order under this Act affecting children’ in s 4(1)).

Contravention of an injunction ‘affecting children’

5.3.20.

Domestic violence laws in Australia

Section 70ONFB(2) sets out the sanctions a court may impose where satisfied
that, without reasonable excuse, a person has contravened (among other
orders) a s 68B injunction. The orders that can be made include, relevantly:

in certain cases, a community service order;
— an order requiring the person to enter into a bond;

— anorder fining the person not more than 60 penalty units (currently
$6,600); and

— anorder imposing a sentence of imprisonment, generally for a period of
12 months or less.




Contravention of a s 114 injunction

5.3.21.

Section 112AD(2) sets out the sanctions a court may impose where satisfied
that, without reasonable excuse, a person has contravened (among other
orders) a s 114 injunction, in so far as the injunction is not for the protection
of a child. The orders that can be made include, relevantly:

— an order requiring the person to enter into a bond;

— an order imposing a sentence by order on the person, or make an order
directed to the person, in accordance with section 112AG (which allows
for matters such as community service, periodic detention, weekend
detention, etc.); or

— fine the person not more than 60 penalty units; or

— impose a sentence of imprisonment, generally for a period of 12 months
or less.

Powers of arrest

5.3.22.

5.3.23.

5.3.24.

If a police officer believes, on reasonable grounds, that a person (the respondent)
has breached an injunction for another person’s personal protection, by:

— causing, or threatening to cause, bodily harm to the person protected by
the injunction; or

— harassing, molesting or stalking that person;

the police officer may arrest the respondent without warrant (ss 68C(1),
T14AA(1)).

When a person is arrested for suspected breach of an injunction, ss 68C(3)
and 114AA(3) require the arresting officer to:

— ensure that the person is brought before the court that granted the
injunction, or another court with jurisdiction under the FL Act, by close of
business on the next working day;

— take all reasonable steps to ensure that the person who sought the injunction
is informed of the arrest before the person is brought to court; and

— keep the arrested person in custody until the end of the next working
day, unless a court orders otherwise.

When the arrested person is brought before a court, if there is no application
for him or her to be dealt with for breach of the injunction the court must order
that the person be released immediately (ss 68C(3), 114AA(4)(b)). If there is
such an application before the court, the court must proceed to hear and
determine the application (ss 68C(3), 114AA(4)(@)). If those proceedings are
not determined by the close of business on the next working day after the
person was arrested, the person may be kept in custody until the first of the
following events occurs:

— the court makes its decision;
— the court orders that the person be released; or

— the court adjourns the hearing for a period of more than 24 hours.



Appendix to Part 5

Prescribed laws for the purposes of the definition of
‘family violence order’:

Crimes Act 1900 (NSW);

Property (Relationships) Act 1984 (NSW);

Crimes (Family Violence) Act 1987 (Vic);

Domestic and Family Violence Protection Act 1989 (Qld);
Restraining Orders Act 1997 (WA);

Criminal Law (Sentencing) Act 1988 (SA);

Domestic Violence Act 1994 (SA);

Summary Procedure Act 1921 (SA);

Youth Court Act 1993 (SA);

Family Violence Act 2004 (Tas);

Justices Act 1959 (Tas);

Domestic Violence and Protection Orders Act 2001 (ACT);
Domestic Violence Act (NT);

Domestic Violence Act 1995 (Norfolk Island).

Prescribed laws for the purposes of s 114AB:

Part 15A of the Crimes Act 1900 (NSW);

Crimes (Family Violence) Act 1987 (Vic);

Domestic and Family Violence Protection Act 1989 (Qld);
Peace and Good Behaviour Act 1982 (Qld);

Parts 1 to 6 and Divisions 1 and 2 of Part 9 of the Restraining Orders Act
1997 (WA);

Domestic Violence Act 1994 (SA);

Family Violence Act 2004 (Tas);

Part XA of the Justices Act 1959 (Tas);

Domestic Violence and Protection Orders Act 2001 (ACT);

Domestic Violence Act (NT).
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6.1.1.

Terms

6.1.2.

6.1.3.

This Part identifies and analyses areas of overlap and potential conflict
between the FL Act and the State and Territory laws providing for the making
of domestic violence protection orders or similar (see Part 2 of this Report).

used in Part 6

For convenience, in this Part we refer to the relevant State and Territory laws,
collectively, as ‘the State/Territory protection orders legislation’. In the FL Act,
relevant orders made under State/Territory protection orders laws that are
prescribed, for the purposes of the FL Act,?°are referred to as ‘family violence
orders’ (see the definition of that term in s 4(1)). To avoid confusion, however,
in this Part we refer to those orders as ‘State/Territory protection orders’. We
refer to orders and injunctions for the personal protection of a person made
under s 68B or s 114 of the FL Act as ‘FL Act protection orders/injunctions’.

It should also be noted that the FLL Act uses the term ‘family violence’ rather
than the term we use elsewhere in this Report, ‘domestic violence’. ‘Family
violence’ is defined in s 4(1) of the FL Act, and its meaning, as defined, is narrower
than that of cognate terms used in some of the State/Territory protection orders
legislation. So as to maintain accuracy, therefore, in this Part we use the term
‘family violence’ when discussing relevant provisions of the FL Act.

Structure of Part 6

6.1.4.

6.1.5.

6.1.6.

In Chapter 2 of this Part, we consider the potential for inconsistency
between, on the one hand, State/Territory protection orders and, on the
other, orders or injunctions made under the FL Act relating to the care of, or
contact with, children. This is the area in which there is the greatest potential
for conflict between the operation of the FL Act and the State/Territory
protection orders legislation.

Chapter 3 is concerned with the interaction between State/Territory
protection orders and FL Act protection orders/injunctions.

In Chapter 4, we briefly examine a number of matters that have emerged as
key issues in relation to the operation of the FLL Act and its relationship with
State and Territory legislation.

270 The State and Territory Acts that have been prescribed for the purposes of the definition of ‘family violence order’ are listed in
Attachment A to Part 5 of this Report. It should be noted that these are not wholly co-extensive with the State and Territory Acts
examined in Part 2 of this Report, and also considered in this Part. This is because, as indicated in Part 2, the legislation in Victoria
and the ACT is shortly to be superseded by new Acts and, for the purposes of this Report, we have examined these new Acts rather
than the Acts that are currently in force in those jurisdictions. We assume that, upon commencement of the new Acts, they will be
prescribed for the purposes of the definition of ‘family violence order’ in the FL Act.
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6.21.  There is considerable scope for inconsistency between State/Territory
protection orders made by a State or Territory court, and relating to the
members of a family (or extended family), and the orders that a different
court, exercising jurisdiction under the FL Act, may make with regard to the
care of or contact with children in the same family.

6.2.2.  Inconsistency may be apparent on the terms of the orders. For example,
an order under the FL Act may allow a parent to spend time with a child,
whereas a State/ Territory protection order might state that the parent may
not approach or communicate with the child. There is also the possibility of
practical inconsistency between two orders, in the sense that it is difficult or
impossible in practice to comply fully with both. An example would be where
an order under Part VIl of the FL Act allows a parent to have contact with a
child, but a State/Territory protection order prohibits the parent from contacting
the person with whom the child lives, making it practically difficult to arrange
contact without breaching the latter order.?"!

6.2.3. lItis recognised widely that women are at increased risk of violence in the
period following separation,?’? and that periods of contact with children,
particularly the handing-over of children for contact, are also periods of
elevated risk for women and children (including where contact is facilitated
by a service provider).2”® In this context, it is important that State/Territory
protection orders and orders that facilitate contact with children operate
cohesively and in a way that ensures the safety of all parties.

271 For examples of women'’s experience of conflicting orders, see VLRC, Family Violence, op cit; Sera’s Women'’s Shelter, North
Queensland Domestic Violence Resource Service and the North Queensland Combined Women'’s Services, Dragonfly Whispers:
The experiences of women who have lived with domestic violence and their journey through the Family Court (2006); B Tinning,
Seeking Safety, Needing Support: A report on support requirements for women experiencing domestic violence and accessing the
Family Court (Sera’s Women'’s Shelter, North Queensland Domestic Violence Resource Service and the North Queensland
Combined Women'’s Services, 2006).

272 M Kaye, J Stubbs and J Tolmie ‘Domestic Violence, Separation and Parenting: Negotiating safety using legal processes’ (2003)
15(2) Current Issues in Criminal Justice 73; L Laing, ‘Domestic Violence and Family Law’ (Australian Domestic and Family Violence
Clearing House, Topic Paper, 2003); P Jaffe, C Crooks and N Bala, Making Appropriate Parenting Arrangements in Family Violence
Cases: Applying the literature to identify promising practices (Department of Justice Canada, Ottawa, 2005).

273 G Sheehan, R Carson, B Fehlberg, R Hunter, A Tomison, R Ip and J Dewar, Children’s Contact Services: Expectation and
experience: final report (Griffith Law School, Griffith University, Nathan, 2005); K Rendell, Z Rathus and A Lynch, An Unacceptable

Risk: A report on child contact arrangements where there is violence in the family (Women’s Legal Service, QLD, November 2000);
Kaye et al, ‘Child Contact Arrangements’, op cit.
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Rules governing the relationship between different orders

6.2.4.  There are special provisions in the FL Act which govern the relationship
between orders made under the State/Territory protection orders and orders
and injunctions made under Part VIl of the FL Act. The relationship between
State/Territory protection orders and parenting orders and injunctions made
under the FL Act is governed by Division 11 of Part VIl of the FL Act. The purposes
of that Division are (s 68N):

— toresolve inconsistencies between State/Territory protection orders and
orders, injunctions and arrangements made under the FL Act that
provide for a child to spend time with a person or require or authorise a
person to spend time with a child;

— toensure that orders, injunctions and arrangements made under the FL
Act that provide for a child to spend time with a person or require or
authorise a person to spend time with a child do not expose people to
family violence;?™* and

— to achieve the objects and principles set out in s 60B.

6.2.5.  Asdiscussed in Part 5, s 60B sets out the objects and principles that
underpin Part VIl of the FL Act. These purposes reveal an inherent tension
in the way in which the FL Act deals with children and family violence, which
is particularly apparent in the conflict that may arise between FL Act orders
about contact with children and orders about family violence. The objects
of Part VIl include ensuring that children ‘have the benefit of both of their
parents having a meaningful involvement in their lives, to the maximum extent
consistent with the best interests of the child’ (s 60B(1)(@)). Similarly, one of
the principles underlying Part VIl is that ‘children have a right to know and be
cared for by both their parents ..." (s 60B(2)(a)) and ‘children have a right to
spend time on a regular basis with, and communicate on a regular basis
with, both their parents ..." (s 60B(2)(b)). However, another object of Part VI
is to ensure that children’s best interests are met by ‘protecting children
from physical or psychological harm from being subjected to, or exposed to,
abuse, neglect or family violence’ (s 60B(1)(b)).

6.2.6. Section 60B does not state clearly which of the objects and purposes of
Part VIl should be given priority if there is a tension or conflict between them.
Likewise, Division 11 does not indicate which of its purposes should prevail.
It is, therefore, left largely to courts to determine whether children’s rights to
know, be cared for and spend time with both parents should prevail over the
need to protect children from exposure to family violence.?”®

274 The protective purpose of Division 11 is not limited to the protection of children - the Division is intended to ensure that orders
made under the FL Act do not expose anyone to family violence: s 68N(aa).

275 We note that, before Division 11 was overhauled in the 2006 amendments, the Family Law Council recommended to the
Attorney-General that the Division should make clear that protection from family violence takes priority over other considerations:
Family Law Council, Family Law Council: Review of Division 11 — Family Violence (16 November 2004).



Making an order or injunction under the FL Act that is inconsistent wit
an existing State/Territory protection order

6.2.7. The operation of the rules governing the relationship between FL Act orders
and injunctions and State/Territory protection orders depends, in part, on the
chronological sequence in which the orders were made — that is, which order
was made first.

Facilitating contact with children

6.2.8.  An FL Act order or injunction can effectively override an existing State/
Territory protection order so as to facilitate contact between a child and
another person. A State/Territory protection order that is inconsistent with an
FL Act order or injunction that provides for or expressly or impliedly requires
or authorises a person to spend time with a child is, to the extent of the
inconsistency, invalid (s 68Q(1) of the FL Act).

6.2.9.  The following people may apply for a declaration that a State/Territory
protection order is inconsistent with an FL Act injunction or order (s 68Q(2)):

— the applicant for the FL Act injunction or order;
— therespondent to the application for an FL Act injunction or order;

— the person against whom the State/Territory protection order is directed
(if that person is not the applicant or the respondent in the FL Act
proceedings); or

— the person protected by the State/Territory protection order (if that
person is not the applicant or respondent in the FL Act proceedings).

A person might apply for a declaration of inconsistency in order to make clear
which of the orders prevails, and the extent (if any) to which the State/Territory
protection order is invalid.

6.210. When a court makes an order or grants an injunction under the FL Act that is
inconsistent with an existing State/Territory protection order, the court must
comply with the requirements of s 68P(2) and (3). These include:

— specifying in the order or injunction that it is inconsistent with an existing
State/Territory protection order;

— explaining how contact provided for in the order or injunction is to take place;
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— explaining the purpose and effect of the FL Act order or injunction and its
relationship with the existing State/Territory protection order to the parties,
the person to whom the State/Territory protection order is directed, and
the person protected by that order (if the person is not a party to the FL
Act proceedings); and

— explaining to all parties the consequences of breaching the FL Act order
or injunction and the process for seeking its variation or revocation.

Orders and injunctions that do not relate to children

6.2.11.

6.2.12.

6.2.13.

6.2.14.

Sections 68P and 68Q of the FL Act are concerned with orders and injunctions
that facilitate contact between a person and a child. As described above,
such orders can override a State/Territory protection order to the extent of
any inconsistency.

As discussed in Part 5 of this Report, orders and injunctions that do not
relate to contact with children are also available under ss 68B and 114 of the
FL Act. There is potential for such an order to conflict with a State/Territory
protection order. An example might be an injunction granted under s 114 for
the personal protection of a party to a marriage, where there are no children.
Such an injunction might prevent one party from entering the marital home,
when that person is allowed to do so under the terms of a State/Territory
protection order. Neither order expressly or impliedly authorises or requires a
person to have contact with a child, so s 68Q does not apply; nevertheless,
the two orders are clearly inconsistent.?”®

Section 114AB(1) provides that ss 68B and 114 are not intended to exclude
or limit the operation of a prescribed law of a State or Territory (i.e. the State/
Territory protection orders legislation) that is capable of operating concurrently
with those sections. It follows from s 114AB(1) that, if an order or injunction
made under s 68B or s 114 is capable of operating concurrently with a State/
Territory protection order both orders operate in parallel.

Section 114AB(1) does not deal expressly with a situation in which orders
made under the State/Territory protection orders legislation are not capable
of operating concurrently with orders made under s 68B or s 114 of the FL
Act. However, on general constitutional principles, an order made pursuant
to a Commonwealth law will prevail over an order made under a State or
Territory law to the extent that the orders are inconsistent with each other.?””

276 As we observe at paragraph 2.2.9 to 2.2.18, s 114AB(2) limits the circumstances in which a person can apply for an order under
s 68B or s 114 if they have already obtained a State/Territory protection order. However, there may be situations in which a State/
Territory protection order and an injunction under s 68B or s 114 are in place at the same time in relation to the same parties.

277 Section 109 of the Constitution provides that when a law of a State is inconsistent with a law of the Commonwealth, the
Commonwealth law prevails and the State law is invalid to the extent of the inconsistency.



6.215. A person affected by the inconsistency between multiple orders could apply
to have any or all of the orders varied.?”® However, until all the applicable orders
are capable of operating in conjunction with each other, there is a risk that the
protection they offer to victims of domestic violence could be compromised.

Making a State/Territory protection order that is inconsistent with an
existing FL Act order or injunction

6.2.16. There is potential for inconsistency between orders and injunctions made
under the FLL Act and State/Territory protection orders subsequently made
or varied.

6.2.17.  As discussed in Chapter 3 of this Part, some courts exercise jurisdiction
under State or Territory law and under the FL Act.?”® Where such a court is
asked to make or vary a State/Territory protection order, and the court also
has jurisdiction under Part VII of the FL Act, s 68R provides a mechanism for
avoiding inconsistencies between the two orders. When the court makes or
varies the State/Territory protection order, it may also revive, vary, discharge
or suspend (s 68R(1)):

— an FL Act parenting order, to the extent to which it provides for a child to
spend time with a person, or expressly or impliedly requires or authorises
a person to spend time with the child;

— any other order under the FL Act, to the extent to which it expressly or
impliedly requires or authorises a person to spend time with a child;

— aninjunction made under s 68B or s 114, to the extent to which it
expressly or impliedly requires or authorises a person to spend time with
a child; or

— anundertaking given to a court exercising jurisdiction under the FL Act, a
registered parenting plan or a recognisance entered into under an order
under the FL Act, to the extent to which it expressly or impliedly requires
or authorises a person to spend time with a child.

6.2.18. The power under s 68R to alter existing FL Act orders and injunctions is
subject to conditions. A court may not exercise its power under s 69R unless
it is also making or varying a State/Territory protection order. A court may
only revive, vary, discharge or suspend an FL Act order or injunction if there is
material before the court that was not before the court that made the original
order or injunction (s 68R(3)).

278 See, for example, s 70NBA of the FL Act (which allows a court to vary a parenting order if it is alleged that a person has
contravened the order).

279 Some, but not all, of the courts that exercise jurisdiction under State/Territory protection orders legislation are courts of
summary jurisdiction for the purposes of s 69J.
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6.219. When a court is exercising its power under s 68R to revive, vary, discharge
or suspend an order or injunction, it must have regard to whether contact
with both parents is in the best interests of the child concerned (s 68R(5)).
The court must also have regard to (s 68R(5)(b)):

— the need to resolve inconsistencies between State/Territory protection
orders and orders, injunctions and arrangements made under the FL Act,

— the need to ensure that orders, injunctions and arrangements made
under the FL Act do not expose people to family violence; and

— the overall objects and principles underlying Part VI1.28°

6.2.20. If, when the original order or injunction was made under s 68B or s 114, it
was inconsistent with an existing State/Territory protection order, the court
must be satisfied that it is appropriate to revive, vary, discharge or suspend
the order or injunction because a person has been exposed, or is likely to
be exposed, to family violence as a result of the operation of that order or
injunction (s 6B8R(5)(c)).

6.2.21. A court may not discharge an FL Act order, injunction or arrangement in
proceedings to make or vary a State/Territory protection order on an interim
basis (s 69R(4)). FL Act orders, injunctions and arrangements may be revived,
varied or suspended for the duration of an interim order (s 68T(1)).

Making a State/Territory protection order where there are no FL Act
orders in place

6.2.22. A State/Territory protection order can be the first judicial response to
domestic violence. Applicants may seek a protection order before they
contemplate separation or family law proceedings. In such cases, it may be
appropriate for the court making a protection order also to consider making
orders under the FL Act dealing with parental responsibility and contact between
parents and children. (Many courts with jurisdiction to make a State/Territory
protection order also have jurisdiction under the FL Act which allows the court
to make parenting orders (see paragraph 6.3.18 ff)).

6.2.23. Making orders about who children spend time with, at the same time that
orders are made for the personal protection of the children or their parents,
has several potential advantages. If a court makes orders under the FL Act
and the applicable State/Territory protection orders legislation at the same
time, it is less likely that the orders will conflict or that the parties will be
uncertain as to which orders prevail.

280 See further ss 68N and 60B.



In some cases, it may also allow a parent who has experienced family
violence to argue that the children are at such a risk of experiencing or
witnessing further violence that, not only should a protection order be issued
in favour of the victim, but the court should also order that the children spend
no time with the person responsible for the violence, and that parental
responsibility be exercised solely by the parent who has been subjected to
that violence. An order of this kind would make it easier, for example, for a
woman to take her children to a refuge or safe-house without needing to
compromise her and their safety in order to allow the children to spend

time with a violent former partner, and without the need to make a further,
potentially lengthy, FL Act application to finalise arrangements for the
children’s care.?®'

However, as we observe below, it appears that the magistrates who make
protection orders are often unwilling to deal with issues about contact with
children — these may be viewed as the domain of Federal Family courts,
rather than State local courts.

Mitigating the risk of conflict between orders

The FL Act, and most State/Territory legislation, requires courts to take into
account the existence of other relevant orders when considering an
application.?®? In order to enable courts to do so, most State/Territory
protection orders legislation also requires applicants to tell the court about
relevant FL Act orders and, in some cases, about pending applications for
relevant orders. The Table in the Appendix to this Part sets out the obligations
imposed by each of the State and Territory Acts — when a court is required to
pbe told of other relevant orders, what orders the court needs to be informed
about, and who is required to provide the information to the court.?®®

The fact that an applicant is required to tell a court about other relevant
orders, and that the court is required to take that information into account,
does not, of itself, prevent the court from making an order that is inconsistent
with the existing orders. The requirement to inform courts about relevant
orders does, however, allow courts to obtain the information they need in
order to exercise their powers so as to avoid inconsistency between different
orders — for example, by using their power under s 68R of the FL Act to vary
an existing parenting order so as to make it consistent with a new State/
Territory protection order, or framing a new parenting order in terms that

are consistent with existing State/Territory protection orders.

281 It should be noted, however, that orders for no contact between a parent and child are made extremely rarely. Contact centres
and other supervision mechanisms are generally used in order to facilitate some contact between a parent and child.

282 Domestic Violence and Protection Orders Act 2008 (ACT), s 31; Crimes (Domestic and Personal Violence) Act 2007 (NSW), s 42;
Domestic and Family Violence Act 2007 (NT), s 19; Domestic and Family Violence Protection Act 1989 (QLD), s 46C; Domestic
Violence Act 1994 (SA), s 6; Family Violence Act 2004 (Tas), ss 14, 18; Restraining Orders Act 1997 (WA), s 12. The Victorian Crimes
(Family Violence) Act 1987 does not explicitly require a court to take a FL Act order into account when making a protection order -
however, if a court makes a protection order in respect of a child, it is required to determine whether there are FL Act orders that
relate to the child’s residence or contact between the child and the defendant (see s 4A). A number of provisions in the Family
Violence Protection Act 2008 (Vic) direct courts’ attention to the relationship between orders made under that Act and FL Act orders
-seess 57,90, 92, 102.

283 The FL Act and the State/Territory protection orders legislation does not require applicants to tell the court about any applicable
orders or arrangements in place under child welfare laws.
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6.2.31.

6.2.28.

6.2.29.

6.2.30.

Section 68R should also address, in part, the problem of courts being asked
to make consent orders based on incomplete information. Previously, if
parties applied for orders by consent, and did not tell the court hearing the
application that there was a State/Territory protection order in place, the
court might have made the orders sought without being able to consider
how the FL Act orders would interact with the consent orders.?®

How the law operates in practice

There is evidence that Division 11 of Part VIl of the FL Act is not a complete
answer to the problem of inconsistency between FL Act contact-related and
State/Territory protection orders. Researchers and practitioners in family law
continue to report that conflict between contact orders and State/Territory
protection orders creates unsafe and traumatic situations for parents and
children who have attempted to escape family violence.?®® Below we examine
several key areas of ongoing difficulty.

‘Gaps’ in the legislative framework

As discussed above, although there is considerable potential for
inconsistency between FL Act orders (particularly parenting orders) and
State/Territory protection orders, all of the relevant legislation includes
provisions designed to avoid or remedy conflicts between orders made
under different Acts. In summary, these measures include:

— rules obliging parties to tell courts about existing or pending orders that
relate to contact with children and to family violence;

— procedural steps that must be taken when a court makes orders for
contact with children under the FL Act if there is an inconsistent State/
Territory protection order; and

— powers to revive, vary, discharge or suspend an order or injunction under
the FL Act if a court makes or varies a State/Territory protection order.

However, as already noted, there are some ‘gaps’ in the coverage of these
provisions. For example, the FL Act does not deal directly with conflict
between orders made under that Act that do not relate to contact with
children and State/Territory protection orders, where those orders are not
capable of operating concurrently. As indicated above, for constitutional
reasons, the FL Act order will prevail to the extent of any inconsistency.
Similarly, the FL Act generally does not deal with conflicts between orders
of a court exercising jurisdiction under the FL Act and orders made under
child welfare laws in a State or Territory.

284 See Family Law Council, Review of Division 11, op cit, p 4.

285 Rendell et al, An Unacceptable Risk, op cit; Kaye et al, ‘Child Contact Arrangements’, op cit; VLRC, Family Violence, op cit;
Sera’s Women'’s Shelter, Dragonfly Whispers, op cit; Tinning, Seeking Safety, op cit.



Lack of a mechanism for ensuring that courts are informed about other
relevant orders

6.2.32.

6.2.33.

6.2.34.

As noted above, the State and Territory protection orders legislation and the
FL Act generally require applicants for orders under each respective law to
inform the court about other relevant State/Territory protection orders or FL
Act orders that are in force, and any pending applications for such orders
(see paragraphs 6.2.26 to 6.2.28). However, whether deliberately or inadvertently,
some parties to FL Act or State/Territory protection order proceedings may
not fully inform a court about other relevant orders or pending applications
for orders. The problem is likely to be particularly acute where the parties to
the proceedings are unrepresented. Applicants may also be unable to
provide a court with copies of the relevant orders. Problems may arise if a
court makes an order under the FLL Act or State/Territory protection orders
legislation in ignorance of existing orders.

At present there is no national repository of information encompassing State/
Territory protection orders and FL Act orders that a court can access in order
to determine whether there are already orders in force in relation to a particular
family. The Pyke Paper discussed a number of options for overcoming the
difficulties courts and police face in obtaining the necessary information, one
of which was the establishment of a national database to provide reliable
information about State/Territory protection orders and FL Act orders and
injunctions.?® Another possibility put forward in the Pyke Paper was the
making of regulations under the FL Act to facilitate sharing of information
between courts exercising jurisdiction under that Act.2®

A national database could be particularly useful to courts hearing ex parte
applications for FL Act orders and/or State/Territory protection orders. The
Pyke Paper cites the following example of a situation in which a court might
be asked to make an order, ex parte, on the basis of incomplete information:

... in the Family Court, sometimes location orders are made where the parent of a child

... alleges that the other parent has disappeared with the child without their knowledge
and seeks that the Court make a location order ... Whilst the Court may inquire as to
whether there are any family violence orders in place, the reality is that it may not be in the
interests of a person seeking a location order to inform the Court of the existence of such
family violence orders.?%

286 Pyke, op cit, pp 137-40.

287 Ibid.

288 Ibid, p 139.
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Orders that are practically incompatible but not legally inconsistent

6.2.35.

6.2.36.

Division 11 of Part VIl was reworked substantially when the FL Act was
amended in 2006. The 2006 reforms aimed to make Division 11 easier to
understand and use, and to implement some of the changes that the Family
Law Council had proposed in 2004.2%° Prior to the reform of Division 11 in
2006, research suggested that it was common for State/Territory protection
orders to include an exception for conduct that was undertaken for the
purposes of a contact order under the FL Act — for example, an order that a
person not approach or contact their former partner, except for the purpose
of contact with children pursuant to an order under the FL Act.?®® The effect
of these ‘standard’ formulae is that there is no direct inconsistency between
the FL Act orders and the State/Territory protection order. Both are, in theory,
capable of operating alongside each other. However, in terms of outcomes,
carving out exceptions to a State/Territory protection order may privilege
contact with children over ensuring the safety of the person ostensibly
protected by the order.?%!

Data concerning the operation of Division 11 in its present form are limited; it
is not clear whether the 2006 amendments have affected the way in which
State/Territory protection orders are made.

Lack of evidence in interim orders proceedings

6.2.37.

6.2.38.

6.2.39.

Courts are often required to make interim orders to determine parenting
arrangements pending a final hearing of an application under Part VIl of the
FL Act. These orders are made without the parties having an opportunity to
put the whole of their evidence and argument before the court, and before
evidence in support of allegations of family violence can be tested properly.

Even if parties to an application for an interim order about contact with
children disclose to the court that there is a State/Territory protection order in
place, evidence of that order may not, of itself, constitute evidence that family
violence has occurred. Many State/Territory protection orders are granted on
the basis that the person the subject of the order consents to it being made
without admitting the allegations of the applicant.?®? In such a case, the existence
of an order cannot be taken as evidence that violence has occurred in the
past, or even that the applicant has a reasonable fear for his or her safety.

In this context, a court may be more likely to make an order under the FL Act
that allows contact between children and a person against whom a State/
Territory protection order has been made, at least until the allegations of
violence can be tested in a full hearing. Courts may exercise caution by
ordering that the contact be supervised or subject to other restrictions.

289 Family Law Council, Review of Division 11, op cit.

290 See Kaye et al, ‘Child Contact Arrangements’, op cit; Family Law Council, Review of Division 11, op cit; Kaye et al, ‘Separation
and Parenting’, op cit.

291 For a discussion of the risks associated with standard exception clauses in family violence orders, see VLRC, Family Violence,
op cit, pp 340-43.

292 See Family Law Council, Review of Division 11, op cit, 4; R Hunter and J Stubbs, ‘Model Laws or Missed Opportunity?’ (1999)
24(1) Alternative Law Journal 12.



Failure to use powers under s 68R of the FL Act when applications are
made for family violence orders

6.2.40. There appears to be a broad consensus that the powers given to courts of
summary jurisdiction to make, vary, suspend or discharge FL Act orders
when making or varying a State/Territory protection order are under-utilised
or are not being used effectively. Instead, protection orders tend to include
terms that effectively defer to FL Act orders — for example, by providing that
a parent may not have contact with a child except as provided under a
parenting order.?%

6.2.41. There is some suggestion that applicants, practitioners and magistrates
are unfamiliar with the powers conferred by s 68R on courts making State/
Territory protection orders.2* Magistrates in courts of summary jurisdiction
may be unwilling to exercise their powers to change the orders that have
been made by a superior, specialist court.?®® Police applying for a protection
order on behalf of a complainant may also be unwilling to seek changes to
contact arrangements under the FL Act.?% [t also appears that courts of
summary jurisdiction frequently do not exercise their powers under s 68R
to revive, vary, discharge or suspend contact orders at the same time as
they make or vary a State/Territory protection order, for families who have
not yet instigated proceedings under the FL Act.?*"

6.2.42. The Victorian Law Reform Commission recently recommended that
magistrates in that jurisdiction undertake extensive training in relation to
children, family violence and the impact of contact orders, to enable them
more effectively to exercise their existing powers under the FL Act and
State law.?%®

293 See Kaye et al, ‘Child Contact Arrangements’, op cit; Family Law Council, Review of Division 11, op cit; Kaye et al, ‘Separation
and Parenting’, op cit.

294 VLRC, Family Violence, op cit; Kaye et al, ‘Separation and Parenting’, op cit.
295 Family Law Council, Review of Division 11, op cit, 4; Kaye et al, ‘Separation and Parenting’, op cit.

296 Kaye et al, ‘Separation and Parenting’, op cit; Family Law Council, Review of Division 11, op cit, 4; VLRC, Family Violence, op cit,
pp 335-7.

297 VLRGC, Family Violence, op cit.
298 Ibid, p 337.
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2 Interactiuom fecween Fa fy
Law Act Orders/ injunctions
and State/ Territvry domestie
vonlence frmipﬁ)m OrALrs

Preliminary issue: definitions of family/domestic violence

6.3.1.  The definition of ‘family violence’ in the FL Act (discussed in more detail in
Part 5 of this Report) is largely coextensive with the equivalent definitions in
State/Territory protection orders legislation.?*® However, there are differences,
which may be of significance in certain contexts.

6.3.2.  The point of difference which is perhaps most likely to have significant
implications relates to the use in the FL Act definition of a ‘reasonable fear’
requirement. As noted in Part 5, a person’s conduct can only constitute
‘family violence’, for the FL Act, if it causes a member of that person’s family
‘reasonably to fear for, or reasonably to be apprehensive about, his or her
personal wellbeing or safety’ (s 4(1)). In most other jurisdictions, cognate
definitions do not use such a ‘reasonable fear’ formulation.

6.3.3. In practical terms, what may follow from the different formulation used in
the FL Act is that, in a particular context, a finding under State or Territory
law that a person has engaged in domestic violence, and the making of a
protection order on that basis, does not necessarily mean that the same
conduct will constitute ‘family violence’ for FL Act purposes. This could
have significant implications where, for example, a court is determining
what orders to make about parental responsibility, or the care of and
contact with children, in proceedings under Part VIl of the FL Act.

Overlap between State/Territory protection orders and FL Act orders/
injunctions

6.3.4.  The FL Act gives courts the power to make orders and injunctions for the
personal protection of individuals (generally, parties to FL Act proceedings).
These orders are described in detail in Part 5. To reiterate, courts may make
orders under s 68B in proceedings relating to children, and under s 114 in
matrimonial causes.

299 For a more detailed discussion of the similarities and differences between definitions of domestic violence (and cognate terms)
in State and Territory domestic violence laws, see Chapter 1 of Part 3 of this Report.
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6.3.5.

6.3.6.

6.3.7.

Circumstances in which orders are available under the FL Act and State
or Territory law

There is considerable overlap between the provisions of the FL Act dealing
with orders and injunctions for the personal protection of a person, and
State/Territory protection orders, at least in respect of married couples and
families with children. For example, a woman experiencing family violence
could obtain an order under State or Territory law to prevent the perpetrator
of the violence from approaching, contacting or assaulting her and her children.
A similar order could be made under s 68B or s 114 of the FL Act.

As aresult, at least in theory, some victims of domestic violence have a
choice between seeking a State/Territory protection order, or seeking a
personal protection order or injunction under the FL Act.

In practice, however, we understand that victims of domestic violence will
normally seek a State/Territory protection order at first instance, particularly if
they are not already involved in other proceedings under the FL Act at the
time the need for an order for personal protection arises.3%° State/Territory
protection orders are available from local courts, and can be sought with the
assistance or at the instigation of local police. In practical terms, there is
some suggestion that State and Territory police are more familiar with, and
more likely to enforce, orders made under the law of their jurisdiction than
orders made under the FL Act.®"!

Cases in which orders are only available under State or Territory law

6.3.8.

6.3.9.

The FL Act and State/Territory protection orders laws do not overlap
completely in terms of the orders that are available for the personal protection
of a person who has experienced family violence.

Currently, FL Act orders and injunctions are available under s 68B for the
personal protection of:

- achild;

— aparent of the child;

— aperson with whom the child is to live under a parenting order;

— aperson with whom the child is to spend time under a parenting order;
— aperson with whom the child is to communicate under a parenting order; or

— aperson who has parental responsibility for the child.

300 VLRC, Family Violence, op cit, p 335.
301 VLRC, Family Violence, op cit; Kay et al, ‘Separation and Parenting’, op cit.



6.3.10. Section 68B orders and injunctions are also available to prevent a person
from entering or remaining in a place of residence, employment or education
of one of the people listed above.

6.3.11.  Orders or injunctions are available under s 114 for the personal protection of
a party to a marriage. Also available are orders or injunctions:

— restraining a party to the marriage from entering or remaining in the
matrimonial home or the premises in which the other party to the
marriage resides;

— restraining a party to the marriage from entering the place of work of the
other party to the marriage;

— for the protection of the marital relationship;
— inrelation to the property of a party to the marriage; or

— elating to the use or occupancy of the matrimonial home.

6.3.12.  As aresult, if someone needs an order for their personal protection, and they
are not married, or are not relevantly connected (either by parenthood or by
virtue of an FL Act order) to a child, then protective orders would not
generally be available under the FL Act.

6.3.13. Forindividuals who cannot access protective orders under the FL Act, State/
Territory protection orders will often be available. For instance, all State and
Territory laws allow a person to obtain a protection order directed at their
opposite sex or same sex de-facto partner, whereas such orders would only
be available under the FL Act if they were made to ensure the protection of
a child.

Application for similar orders under both the FL Act and State/Territory law

6.3.14. Importantly, the FL Act prevents a person who has obtained or applied for a
State/Territory protection order from also seeking an order in relation to the
same matter under the FL Act (s 114AB(1)). If a person would otherwise be
able to institute proceedings in respect of a matter under s 68B or s 114 of
the FL Act, but the person elects to institute proceedings or take any other
action in relation to that matter under State/Territory protection orders
legislation, then, by virtue of s 114AB of the FL Act, the person cannot
institute proceedings under s 68B or s 114 in respect of that matter.
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6.3.15.

6.3.16.

6.3.17.

This rule does not apply where (s 114AB(2)):

— the proceeding under State/Territory protection orders legislation has
lapsed, been discontinued or dismissed; or

— any orders made as a result of the proceeding under State/Territory
protection orders legislation have been set aside or are no longer in
force; or

— ifthe person took other action (i.e. other than instituting a proceeding)
under the State/Territory protection orders legislation, neither that person
nor any other person is required to do or refrain from doing any act, at
the time the proceedings are initiated under s 68B or s 114 of the FL Act.

So, for example, if a person has applied for a protection order under State
legislation, and that order is still in force, the person may not seek an order in
the same terms under s 68B or s 114. As a result, although some individuals
may be able to apply for orders under either the FL Act or State/Territory
protection orders legislation, an applicant who has first sought an order
under the State or Territory legislation would not be able to seek an order

in respect of the same ‘matter’ under the FL Act.

The relevant State/Territory protection orders legislation does not include any
equivalent provision preventing a person from applying for a protection order
if the person already has, or has applied for, an order or injunction in similar
terms under the FL Act. Generally, there is an obligation on a person seeking
a State/Territory protection order to inform the court of any relevant orders
already in force under the FL Act, or any pending applications for such
orders. However, the legislation does not prevent a court from making a
State/Territory protection order that mirrors, adds to or departs from the
terms of an order or injunction under the FL Act.



Overlapping jurisdiction

6.3.18.

6.3.19.

6.3.20.

6.3.21.

Many courts have jurisdiction to make orders under both the FL Act and
State/Territory protection orders legislation.

Power to make State/Territory protection orders tends to be conferred on
courts of summary jurisdiction. As described above, these courts are also
given power under the FL Act to make certain types of orders, including
parenting orders and interim parenting orders.

The fact that courts of summary jurisdiction can generally make orders under
the FL Act and State/Territory protection orders legislation means that, in theory:

— applicants can bring proceedings under the FL Act relatively cheaply,
and in courts that are reasonably accessible to them;

— courts can make orders under the FL Act and State/Territory protection
orders legislation that are consistent with each other; and

— applicants can harness the mechanisms available under both legislative
regimes in order to achieve maximum protection from family violence.

However, we note that the situation is more complex in practice. For a range
of reasons, parties may have their FL Act matters dealt with in the Federal
Magistrates Court or the Family Court of Australia while their applications for
State/Territory protection orders are dealt with by other courts (e.g. State
courts of summary jurisdiction). In particular, we note that s 69N of the FL
Act makes provision for the transfer of contested matters from courts of
summary jurisdiction to federal courts.3%

302 Where proceedings for a parenting order are instituted in a court of summary jurisdiction, the court can only hear and determine

the proceedings if both parties consent. In the absence of such consent, the court must transfer the proceedings to the Family
Court or another relevant court: see s 69N.
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4 The Fﬂzm}y Law Act and,
State/Territvry Protectum
Orders Leg wslatum.
Dupnssion of kgy Lsnes

6.4.1.  Itis beyond the scope of this Report to examine in detail the way in which the
FL Act and State/Territory protection orders legislation operate in practice, or
to recommend specific reforms. However, in preparing the Report we have
drawn on recent Australian and international research and academic commentary
on family law and domestic violence issues. On the basis of this research, we
have identified several key issues relating to the operation of the FL Act and
its relationship with State and Territory legislation. These issues are outlined
briefly below.

Family Dispute Resolution (FDR) in the context of family violence

6.4.2.  Asnoted in Part 5, separating parents are generally required to obtain a
certificate from an FDR practitioner to show that they have at least attempted
FDR before a court will hear an application for an order under Part VII of the
FL Act. The FL Act provides that:

— the requirement to attempt FDR does not apply in cases where there has
been, or is a risk of, family violence or child abuse; and

— an FDR practitioner may issue a certificate to the effect that FDR would
not be appropriate in the circumstances of a particular family — such
certificates may be apt in cases of family violence.

6.4.3.  We note that these mechanisms do not necessarily mean that people who
have experience of family violence or child abuse will not participate in FDR.
Families in which there has been, or is a risk of, family violence or child abuse
may still participate in FDR for a number of reasons, including the following.

6.4.4.  Failure to disclose violence: as observed in Part 5, both the exception to
the requirement to undertake FDR at all, and the possibility of obtaining a
certificate from a practitioner stating that FDR is not appropriate, rely on
disclosure of family violence to the court or to an FDR practitioner. Victims
are known to experience significant difficulties in disclosing family violence,
with the result that it commonly goes under-reported.%3

303 See D Kirkwood, Behind Closed Doors: Family Dispute Resolution and Family Violence (Domestic Violence and Incest
Resource Centre, 2007) p 27.

Domestic violence laws in Australia @



6.4.5.  Parties’ choice to participate in FDR despite being exempt from the legal
requirement to do so®**: FDR may be perceived as a less expensive, faster or
less traumatic way of resolving issues post-separation than a court process.
Some victims of violence may feel pressured to reach an out-of-court
agreement in order to expedite the process of separation and minimise
the risk of further violence, or to agree for the sake of their children.%

6.4.6. The use of FDR in cases involving family violence and child abuse raises
complex issues which are the subject of ongoing research and debate,
both in Australia and internationally. While we have considered some of
this material in researching this Part, it is beyond the scope of this Report
to reach conclusions or make recommendations about how these issues
should be resolved. We note only that the relevant research indicates that
sophisticated systems are needed to enable FDR practitioners to ‘screen’
for violence and abuse in families, and to make assessments of the risks that
participation in FDR might present.®%¢ Also, the choice of some people who
have experienced violence to participate in FDR raises questions about how
FDR can best be delivered so as to ensure that, so far as possible, such
vulnerable participants are in a position to bargain on an equal footing with
their partners.®”

Contact issues

‘Standard’ orders in favour of contact

6.4.7. It appears to have been relatively rare for a court to make an order under the
FL Act that denies a parent contact with a child, including in cases involving
allegations of family violence.*% As noted in Part 5, the 2006 reforms to the
FL Act implemented a new model for decision-making about the time that
children spend with parents, and included presumptions in favour of equal
or substantial and significant time where parental responsibility is shared
equally.®*® Decisions are to be made on the basis of the best interests of the
child, with courts directed to take account of the need to protect children
from the risk of family violence and child abuse.

304 The Family Law Regulations 1984 provides that if, after considering certain prescribed matters, a family dispute resolution
practitioner is not satisfied that family dispute resolution is appropriate, the family dispute resolution practitioner must not provide
family dispute resolution: r 62(4). See Part 5, paragraph 5.2.59.

305 Kaye et al, ‘Child Contact Arrangements’, op cit, pp 103-4, 111-2.

306 In Australia, the Family Law Regulations require FDR practitioners to screen for domestic violence, and the FL Act allows a
practitioner to certify that it is not appropriate for FDR to be attempted or to proceed. See, further: R Braaf and C Sneddon, ‘Family
Law Act Reform: the potential for screening and risk assessment for family violence’ (Australian Domestic and Family Violence
Clearinghouse, Issues Paper No 12, 2007).

307 D Kirkwood, Behind Closed Doors, op cit; R Field, ‘Federal Family Law Reform in 2005: the problems and pitfalls for women and
children of an increased emphasis on post-separation informal dispute resolution’ (2005) Queensland University of Technology Law
and Justice Journal 28; R Field ‘A Feminist Model of Mediation that Centralises the Role of Lawyers as Advocates for Participants
who are Victims of Domestic Violence’ (2004) 20 Australian Feminist Law Journal 65.

308 L Moloney, B Smyth, R Weston, N Richardson, L Qu and M Gray, Allegations of Family Violence and Child Abuse in Family Law
Children’s Proceedings: A Pre-Reform Exploratory Study (Australian Institute of Family Studies, 2007), p 100; A Shea Hart, ‘Children
Exposed to Domestic Violence: Undifferentiated needs in Australian family law’ (2004) 18 Australian Journal of Family Law 170.

309 The Australian Institute of Family Studies is undertaking an evaluation of the 2006 family law reform package on behalf of the
Australian Government. The evaluation will assess how the new family law system is working, and how families are faring under this
new system. See http://www.aifs.gov.au/institute/research/projects.html (accessed 18 November 2008).



6.4.8.  However, recent research suggests that orders to facilitate contact with
children have tended to follow ‘standard’ formulae.®'® Where family violence
is alleged, but the allegation is not supported by evidence, courts tend to
make orders for contact arrangements that are similar to those made in
cases where violence is not an issue.®'" In this context we note that while
allegations of violence may not be substantiated by evidence in FLL Act
proceedings for a range of reasons, it appears that the absence of evidence
cannot be assumed to mean that the allegation is unfounded or untrue.
Because family violence often goes unreported at the time it is committed, a
party who later alleges that violence has taken place over the course of their
relationship may be unable to produce any contemporaneous records to
substantiate their claim.®*? In addition, because many claims of violence are
neither accepted or denied by the party alleged to have been violent, courts
may not be required to make a positive finding as to whether or not the
violence took place. 2" As the authors of the recent Australian Institute of
Family Studies report into allegations of violence and child abuse in FL Act
proceedings observed, ‘legal decision-making may often be taking place in
the context of widespread factual uncertainty.”®'* There is some evidence that
courts take a more cautious approach to contact issues when allegations of
family violence are substantiated by evidence; however, it remains rare for a
court to deny a parent any contact with a child.®'*

The impact of contact on children

6.4.9.  Thereis a substantial body of research concerned with the impact of contact
arrangements on children, and in particular on whether it is in children’s best
interests to have contact with a parent who is or has been violent.®'® This issue
is particularly complex where children have not themselves been the direct
targets of violence, but may have witnessed violence against a parent or other
family member. Similarly, if contact arrangements are likely to be characterised
by recurrent episodes of violence directed at one of the children’s parents,
there is a question about whether the benefit children derive from spending
time with the perpetrator of violence outweighs the harm that results from
being exposed to further family violence.®'” Contact may also give some
violent parents the opportunity to continue to manipulate and control their
former partners after separation.®'®

310 Kaye et al, ‘Child Contact Arrangements’, op cit, 132.

311 Moloney et al, Allegations of Family Violence, op cit; R Kaspiew, ‘Violence in Contested Children’s Cases: An empirical
exploration’ (2005) 19 Australian Journal of Family Law 112, pp 122-3.

312 Moloney et al, Allegations of Family Violence, op cit, p 84.

313 Ibid, pp 87-91.

314 Ibid, p 97.

315 Ibid, pp 100 and 119; Kaspiew, ‘Violence in Contested Children’s Cases’, op cit, pp 122-3 and 128-9.

316 See for example J Mclintosh, ‘Thought in the Face of Violence: A child’s need’ (2002) 26 Child Abuse and Neglect 229; A Morrell,
J Dai, S Dunn, | Sung and K Smith ‘Child Custody and Visitation Decisions When the Father Has Perpetrated Violence Against the
Mother’ (2005) 11 Violence Against Women 1076; Sheehan et al, Children’s Contact Services, op cit; Kaye et al, ‘Child Contact
Arrangements’, op cit, 93.

317 For a discussion of post-separation violence associated with contact, see Rendell et al, An Unacceptable Risk, op cit.
318 Kaspiew, ‘Empirical Insights’, op cit.
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The New Zealand model - presumption against unsupervised contact

In New Zealand, legislation dealing with family violence and children takes a
much more restrictive approach to facilitating contact between children and
the perpetrators of family violence. Protection orders contain a standard
condition that prohibits contact between the perpetrator and the person

for whose protection the order is granted, except:®'®

— asisreasonably necessary in any emergency;

— asis permitted under any order or written agreement relating to the role
of providing day-to-day care for, or contact with, or custody of any minor;

— asis permitted under any special condition of the protection order; or

— asis necessary for the purposes of attending a family group conference.

If, in an application for custody of or access to a child, a court finds that a
party ‘has used violence against the child or a child of the family, or against
the other party to the proceedings’, there is a presumption that a court must
not make an order that the violent party provide day-to-day care for the child,
or an order for unsupervised contact between that child and the violent
party.®2° The court may make such an order if the court is satisfied that the
child will be safe while the violent party provides day-to-day care for the

child or has contact with the child.®?!

Although the New Zealand model is cited as an example of a progressive
legislative response to the risk posed by unsupervised contact with violent
parents, it has also been subject to criticism. There is ongoing debate about
whether evidence supports the need for a presumption against unsupervised
contact, and whether non-physical forms of abuse should be treated in the
same way as physical violence.®??

‘Friendly parent’ criteria

Some commentators have identified difficulties with the application of
‘friendly parent’ criteria in cases involving family violence. ‘Friendly parent’
criteria are those which direct a court to have regard to the attitudes and
behaviour exhibited by each parent towards the other parent in the context
of making orders about the time that children spend with each parent.

In the FL Act, s B0CC(4)(b) has been called a ‘friendly parent’ criterion.%2

319 Domestic Violence Act 1995 (NZ) s 19.
320 Care of Children Act 2004 (NZ) s 60(3).
321 Care of Children Act 2004 (NZ) s 60(4).

322 See, generally, A Perry, ‘Safety first? Contact and family violence in New Zealand: an evaluation of the presumption against
unsupervised contact’ (2006) 18 Child and Family Law Quarterly 1.

323 Kaspiew, ‘Violence in Contested Children’s Cases’, op cit, 136; B Fehlberg and J Behrens, Australian Family Law:
The Contemporary Context (OUP, 2007) p 292.



6.414. Friendly parent criteria may discourage disclosure of family violence in Part
VIl proceedings — women who cannot adduce sufficient evidence to prove
their claims of past violence may be advised not to raise the issues at all, for
fear of being labelled ‘unfriendly’ or hostile. (This message may be reinforced
by the risk of an adverse costs order against a person who is found to have
knowingly made a false allegation or statement — see s 117AB).%* The friendly
parent criterion may also deter women from seeking orders that prevent
violent parents from having any contact with their children, for fear that this
application may itself result in such applicants being labelled ‘unfriendly’.

Interaction between the FL Act and State/Territory child welfare jurisdiction

6.4.15.  Examination of the complex interaction between the FL Act and child welfare
legislation in each Australian jurisdiction is beyond the scope of this Report.®
However, it does appear that for some families with experience of family
violence, child welfare laws add an additional layer of complexity to their
encounters with the legal system. In addition to the interaction between the
FL Act, the applicable State or Territory protection orders legislation and any
relevant criminal laws, child welfare legislation may also be relevant. If the
arrangements and orders in place under each legislative regime do not
operate cohesively, then children’s safety and wellbeing, and that of their
parents, may be compromised.

The connection between family violence and child abuse

6.416. Some forms of family violence that are directed towards children are, clearly,
a form of child abuse.®?® However, violence between other family members
can have significant consequences for children, even if they are not directly
the targets of the violent behaviour. Exposure to family violence is known to
have significant developmental and social effects on children.®?” Increasingly,
such exposure is itself recognised as a form of child abuse.®?®

6.4.17.  Family violence between adult partners is a key predictor of other instances
of child abuse, including sexual abuse of children.®?® Familicide, including the
murder of children, is also linked to prior histories of family violence.3°

324 In this regard, it is important to note that recent research indicates that the proportion of allegations of family violence and child
abuse in FL Act proceedings which are clearly ‘false’ is small. However, some people face significant difficulties in adducing
evidence of family violence in proceedings, particularly where they have not disclosed the violence previously to police, doctors etc.
See, further: Moloney et al, Allegations of Family Violence, op cit.

325 For more detailed discussion, see Family Law Council, Family Law and Child Protection: Final Report (September 2002).
326 See for example the definitions of ‘family violence’ and ‘abuse of a child’ in s 4(1) of the FL Act.

327 A Worrall, J Boylan and D Roberts, ‘Children’s and Young People’s Experience of Domestic Violence involving Adults in a
Parenting Role’ (Social Care Institute for Excellence Research Briefing, June 2008); J MclIntosh, ‘Thought in the Face of Violence’,
op cit; L Laing, ‘Children, Young People and Domestic Violence’ (Australian Domestic and Family Violence Clearing House, Issues
Paper No. 2, 2000); M Sudermann and P Jaffe (1999), A Handbook for Health and Social Service Providers and Educators on
Children Exposed to Women Abuse/Family Violence, (Family Violence Prevention Unit, Health Canada) www.hcsc.gc.ca/hppb/
familyviolence/html/children_exposed/english/index.htm.

328 See, for example E Somer and A Braunstein, ‘Are Children Exposed to Interparental Violence Being Psychologically
Maltreated?’ (1999) 4 Aggression and Violent Behaviour, 449-456; Sudermann et al, A Handbook, op cit.

329 Jaffe et al, Making Appropriate Parenting Arrangements, op cit; VLRC, Family Violence, op cit, p 22.

330 C Harris Johnson, ‘Familicide and Family Law: A study of filicide-suicide following separation’ (2006) 44(3) Family Court
Review 448.
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Child abuse in FL Act proceedings

6.418. Allegations of abuse of children have been described as the ‘core business’
of the Family Court.®*' Child abuse is alleged in a small but significant portion
of contested FL Act proceedings. These cases are often complex, and
require considerable time and resources in order to test allegations and
determine suitable parenting orders. The Family Court has instituted programs
designed specifically to manage cases involving child abuse as effectively as
possible. Currently, cases involving serious allegations of physical and sexual
abuse of children are referred to the courts’ Magellan program. Cases in the
Magellan program are subject to close case-management and often feature
significant involvement by child welfare services and court counsellors.®%

6.4.19. Generally, issues of child abuse and child welfare are matters within the
jurisdiction of the States and Territories. However, contested FLL Act cases
involving children frequently involve allegations of child abuse. In such cases,
there may be overlap or conflict between the jurisdiction of a court under the
FL Act, the jurisdiction of State and Territory Children’s Courts, and the role
and responsibilities of State/Territory child welfare authorities.

State child welfare jurisdiction

6.4.20. Ordinarily, if there are allegations that a child is being abused, State or
Territory child welfare authorities will have a statutory responsibility for the
child’s protection. This may involve intervening in a family in order to prevent
further abuse, notifying police of activity which may constitute a crime, or
bringing proceedings in State or Territory courts that have jurisdiction to
make orders about the welfare of children.

Interaction between State child welfare legislation and the FL Act333

6.4.21. The FL Act allows, and in some cases requires, courts and court personnel
to engage with State and Territory ‘prescribed child welfare authorities’ to
respond to allegations of child abuse. When Part VIl proceedings have been
commenced in a State or Territory, the prescribed child welfare authority will
be an officer of the State or Territory who is responsible for the administration
of the child welfare laws in that jurisdiction, or some other person prescribed
under the FL Act (see s 4(1)).

331 See, for example, J Stewart, ‘Specialist Domestic/Family Violence Courts within the Australian Context’ (Australian Domestic
and Family Violence Clearing House, Issues Paper No 10 2005) p 25; Moloney et al, Allegations of Family Violence, op cit. p 47; Hon
A Nicholson, CJ and M Harrison, ‘Family Law and the Family Court of Australia: Experiences of the First 25 Years’ (2000) 24
Melbourne University Law Review 756, 778.

332 See further D J Higgins, Cooperation and Coordination: An evaluation of the Family Court of Australia’s magellan case
management model (Australian Institute of Family Studies, October 2007).

333 See, generally, F Kelly and B Fehlberg, ‘Australia’s Fragmented Family Law System: Jurisdictional Overlaps in the Area of Child
Protection’ (2002), 16(1) International Journal of Law, Policy and the Family 38.



Courts exercising jurisdiction under the FL Act also have specific responsibilities
when child abuse is alleged in FL Act proceedings. An official of the court is
obliged to notify the relevant child protection authority if a party to a FL. Act
proceeding files a notice of an allegation of child abuse (s 672). Certain persons,
including court personnel, FDR practitioners and lawyers independently
representing the interests of a child, have responsibilities to notify a child
welfare authority if the person has reasonable grounds for suspecting that

a child has been abused, or is at risk of being abused (s 67ZA).

In addition, child welfare authorities have the right to intervene in cases in
which it is alleged that a child has been abused or is at risk of being abused
(s 92A). Courts may request the intervention of child welfare officers in FL
Act proceedings that affect, or may affect, the welfare of a child (s 91B).

However, the FL Act also provides that in some cases the operation of State
and Territory child welfare laws effectively takes precedence over courts’
jurisdiction under the FL Act (in a reversal of the usual relationship between
Commonwealth and State laws operating on the same subject matter).

A court may not make an order under the FL Act that applies to a child
while the child is under the care of a person under a child welfare law
unless (s 69ZK(1)):

— the order is expressed to apply to the child only when the child ceases
to be under a person’s care under the child welfare law; or

— achild welfare officer of the relevant State or Territory has consented to
the institution or continuation of the FL. Act proceedings in which the
order is made.

If it appears that orders may be made under a child welfare law for a child to
be taken into care, then a court may adjourn proceedings under the FLL Act
(s B9ZK(2)).

Overlap between the FL Act and State and Territory welfare jurisdiction

In general terms, State and Territory child welfare legislation covers some of
the same ground as the FL Act, in the sense that it is concerned with the
care, protection and welfare of children. Children’s Courts may have jurisdiction
to make orders about matters that may also be the subject of FL Act orders —
for instance, orders about the persons with whom a child is to live or spend
time. (As noted above, if there are orders in place under State or Territory
welfare laws, these may take precedence).
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6.4.26.

6.4.27.

334 Ibid.

Matters arising in one area may lead to proceedings in another — for instance,
a State welfare authority may arrange for a child to be cared for by a relative,
which might then give rise to proceedings under the FL Act for the conferral
on that relative parental responsibility in relation to the child.®** Conversely,
evidence in FL Act proceedings may raise child protection issues which must
be notified to State child welfare authorities, and which it is those authorities
responsibility to act upon.

The overlap between the FL Act and State and Territory child welfare laws
can result in there being multiple proceedings on foot in relation to the same
family at the same time, or in rapid succession. This can be particularly
problematic given the inherent vulnerability of the parties, particularly children
whose welfare has already been compromised. Children may be required to
give evidence in a number of proceedings, there may be delay or uncertainty
with respect to their living arrangements and they may, in the interim, be exposed
to risk of further abuse.3%®

335 Ibid; Family Law Council, Family Law and Child Protection, op cit.



Appendix to Part 6

Family Law Act
1975 (s 60CF)

Crimes (Domestic
and Personal
Violence) Act 2007
(NSW) (s 42)

Domestic Violence
and Protection
Orders Act 2008
(ACT) (s 70(2)(0d)

(due to commence
in 2009)

Domestic and
Family Violence Act
2007 (NT) (s 90(1))

Proceedings under
Part VII

Application for a
final apprehended
violence order

Application
for an interim
apprehended
violence order

Application to vary
a final or interim
apprehended
violence order

Application by a
police officer for an
emergency order

Application for a
domestic violence
order
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A State/Territory
protection order
that applies to the
child or a member
of the child’s family

Any relevant
parenting order,

or pending
application for a
parenting order, of
which the applicant
is aware

A parenting order,
recovery order, or
injunction or order
under s 68B or s
114 that expressly
or impliedly
authorises a
person to spend
time with a child

Any Part VII order
in force in relation
to the defendant,
or pending
application for
such an order, of
which the applicant
is aware

A party to the
proceedings who
is aware that the
order applies to the
child or a member
of the child’s family
Note: a person who

is not a party to the
proceedings may also

inform the court about
an order

Applicant

Police officer
applying for an
emergency order

Applicant for a
DVO

Police officer

applying for a
police DVO




Legislation

Domestic and
Family Violence
Protection Act
7989 (Qld) (s 46B)

Domestic Violence
Act 1994 (SA) (s 7)

Family Violence
Protection Act
2008 (Vic) (s 89)
(due to commence
in 2009)

When must a
court be told
about an order?

Application for a
domestic violence
order

Applicant for a
domestic violence
order

There is no duty
on an individual

to inform the court
of relevant FL

Act orders.

However, the
court is obliged
to inquire as to
whether there are
any FL Act orders
or child protection
orders in force if

the court is making

a family violence
intervention order
in relation to a
parent of a child

What orders
must the court
be told about?

Any relevant
family contact
order, or pending
application for
such an order,

of which the
complainant is
aware

Any relevant
contact order,

or pending
application for
such an order, of

which the applicant

is aware

In practice, a court
is likely to ask
applicants for a
protection order
whether there are
FL Act orders in
place.

Similarly, police
officers who are
contemplating
applying for a
family violence
safety notice are
likely to enquire
of the respondent
and affected
family member as
to whether there
are any FL Act or
child protection
orders that may
be inconsistent
with the proposed
terms of the notice
(see s 24(c)

Who is required
to inform the
court about an
order?

Application for a
domestic violence
order

Complainant
(including a
member of the
police force)



Restraining Orders  Application for a

Act 1997 (WA)
(s 66)

Family Violence
Act 2004 (Tas)
ss 14-15

restraining order

Application for
a police family
violence order

Application for a
family violence
order

Domestic violence laws in Australia

Any family law
order or pending
application for
such order of
which the applicant
is aware

For an application
for a police family
violence order, any
relevant Family
Court order

For an application
for a family
violence order,
any relevant
Family Court
order or pending
application for
such an order of

which the applicant

or affected person
is aware

Applicant for a
restraining order
(if a person applies
on behalf of
someone else, the
applicant must
take reasonable
steps to obtain
details from the
person they
represent about
any family orders
or pending
applications for
family orders)

Applicant for

a police family
violence order or
family violence
order
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